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EDITORIAL
COUNTERTERRORISM, SANCTIONS AND WAR

As in the past, terrorism is a live threat in today’s world—and one that causes
immeasurable human suffering. The International Committee of the Red Cross
(ICRC) unequivocally condemns terrorism of all forms, no matter the perpetrator
and no matter whether it occurs during or outside of armed conflict. Without
exception, terrorism runs counter to the principle of humanity and fundamentally
undermines efforts to make the world a safer place for its citizens. States likewise
condemn terrorism and have made countering terrorism a high priority individually
and as an international community.

Despite the broad consensus that tackling terrorism should be a high
priority, the question of how that threat should be tackled remains an area of real
controversy. In part because of this divisiveness, the international community has
addressed the threat of terrorism in a piecemeal fashion, with a constellation of
nineteen partially overlapping international treaties, dozens of United Nations (UN)
Security Council resolutions, and countless national-level laws aiming to address the
phenomenon. The result is a complex patchwork of law and policy that collectively
fails both to establish a clear, universally accepted definition of terrorism and to
set clear and common standards for how to counter terrorism. Meanwhile, the
law and policy framework has yet to earnestly and comprehensively address the
risks that countering terrorism can bring.

Common to much of this law and policy patchwork is an effort to stymy all
possible avenues of direct and indirect support for individuals, groups and
organizations labelled as terrorist. These counterterrorism measures have taken
many forms, including, most notably, sanctions and efforts to criminalize
terrorists and their actions. Generally, this project has led to increased controls
over and constraints on activities seen as providing support to groups or
individuals designated as terrorist.

To be sure, this effort is not without a fair foundation. In attempting to cut
off lines of support to terrorists and terrorist organizations, States aim to confront a
real and pressing threat to themselves and their people.

When countering terrorism causes harm

Despite their fundamental legitimacy in theory, efforts to cut off all sources of direct
and indirect support to terrorists and terrorist organizations have quickly—and

© The Author(s), 2022. Published by Cambridge University Press on behalf of the ICRC. 1
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predictably — generated a new set of humanitarian challenges. In working to control
and constrain activities seen as providing support to terrorists, States and the
international community have often been overly broad, at times sweeping
humanitarian activities under the same umbrella—and the harm caused by this is
real. As the ICRC has long highlighted, areas with severe terrorist threats are
frequently the very same areas in which civilians are most urgently in need of
humanitarian support. That support is often slowed or even impeded entirely by
counterterrorism measures that aim to keep funds, supplies and other forms of
aid out of the hands of terrorists —and this is particularly true where the relevant
sanctions or criminal law provisions have failed to include a well-crafted
exemption for humanitarian activities. The result: preventable civilian suffering.

Since 2011, the ICRC has worked to alert States and the international
community to this problem.! The ICRC was the first humanitarian organization
to publicize its stance that counterterrorism measures can negatively affect the
provision of humanitarian aid, harming both intended beneficiaries and
humanitarian workers. In the intervening decade, the ICRC has repeatedly noted
its concern that sanctions and criminalization, when not designed and
implemented carefully, have the potential to meaningfully impede humanitarian
aid, often in violation of international humanitarian law (IHL).

In tandem, the ICRC has advocated for clear steps that would help to tackle
this challenge and bring counterterrorism efforts back into balance with States’
other international commitments. First, States should protect the space for
neutral and impartial humanitarian action, ensuring that humanitarian
organizations like the ICRC can maintain their physical proximity to populations
in need of assistance—and to parties to armed conflict. Second, States should
ensure that IHL is respected and fully implemented in all armed conflicts,
including the elements of treaties and customary international law that ensure
and regulate speedy humanitarian access. And third, States and the international
community should put in place standing, well-crafted exemptions that protect
humanitarian activities of all forms from otherwise restrictive counterterrorism
measures.

The past year brought with it an important step in this direction. In
December 2021, the UN Security Council unanimously adopted Resolution 2615,
with a view to ensuring the provision of humanitarian assistance and other
activities to support basic human needs in Afghanistan in the wake of the
changes in governmental authorities in 2021, including listed Taliban members,
and the spiralling economic and humanitarian crisis on the ground. In response
to important humanitarian needs, the Security Council decided that such
activities would not constitute violations of earlier resolutions that aimed to limit

1 See, for example, ICRC, International Humanitarian Law and the Challenges of Contemporary Armed
Conflicts, Geneva, 2011, pp. 51-53, available at: www.icrc.org/en/doc/assets/files/red-cross-crescent-
movement/31st-international-conference/31-int-conference-ihl-challenges-report-11-5-1-2-en.pdf
(accessed in December 2021).


https://www.icrc.org/en/doc/assets/files/red-cross-crescent-movement/31st-international-conference/31-int-conference-ihl-challenges-report-11-5-1-2-en.pdf
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contact with and support to certain members of the Taliban and the Haqqgani
Network, among others, in the 1988 Afghanistan sanctions regime.? As a whole,
Resolution 2615 and the unanimous support for it marked an important step in
ensuring that counterterrorism and sanctions measures do not harm or
undermine vital humanitarian work.

Tackling the overlap

The ICRC is not the only actor that has been working to bring attention to the
overlap and interaction between counterterrorism measures and humanitarian
action for the past decade. Others have been central to these conversations, too.

Two UN Special Rapporteurs work on related topics: Fionnuala D. Ni
Aoldin is the UN Special Rapporteur on the Promotion and Protection of Human
Rights and Fundamental Freedoms While Countering Terrorism, and Alena
Douhan is the UN Special Rapporteur on the Negative Impact of Unilateral
Coercive Measures on the Enjoyment of Human Rights. Each has participated in
this issue of the Review by engaging in substantive conversations on their
mandates and their perspectives on how counterterrorism measures of various
kinds affect human rights and humanitarian action.’

State officials, including diplomats, are of course central to these
conversations as well. The past several years have seen numerous States make
efforts to address the effects of counterterrorism measures on humanitarian
action. There is no better demonstration of this than the increasing mention of
the importance of protecting humanitarian access in law and policy developed in
recent years— perhaps most notable are UN Security Council Resolutions 2462
and 2482, both from 2019. With that in mind, the Review has also engaged in
conversations with diplomats and high-level officials from the European Union,*
Canada® and the Russian Federation® in order to include their important
perspectives on these issues and this work.

Topics in counterterrorism, sanctions and war

When designing and curating this double issue on “Counterterrorism, Sanctions
and War”, it became clear that this was a broad topic with many sub-themes.

2 UNSC Res. 2615, 22 December 2021, op. para. 1.

3 See the interviews with Fionnuala D. Ni Aoldin and Alena Douhan in this issue of the Review.

4 See the interviews with Janez Lenarci¢, EU Commissioner for Crisis Management, and Gilles de Kerchove,
EU Counter-Terrorism Coordinator, in this issue.

5 See the interview with Elissa Golberg, Assistant Deputy Minister for Strategic Policy at Global Affairs
Canada, in this issue.

6  See the interview with H. E. Ambassador Vladimir Tarabrin, Special Representative of the Minister of
Foreign Affairs of the Russian Federation, in this issue.
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Counterterrorism law and international humanitarian law

A long source of confusion and debate has been the relationship between
international law on counterterrorism, on the one hand, and international
humanitarian law, on the other. How do—and how should—international
counterterrorism law and IHL interact? The co-application of these distinct areas
of law raises both advantages and disadvantages that require careful assessment
and understanding. To be sure, both fields of law pursue legitimate interests —but
at the same time, each field of law may, at times, negatively impact the other.”

A particular area of interaction between these two fields of law is that of
classification of situations of armed violence where terrorism and terrorist groups
may play a role. Without a universally accepted standard for classifying
individuals or groups as terrorist, States are left largely to their own devices and
to rely on their own discretion in applying the terrorist label. This, at times, leads
to a domino effect whereby States then view violence carried out by those
classified as terrorists as meeting the threshold for armed conflict under THL —
even when that threshold has arguably not been met. Given the derogation of
various human rights and the additional powers that States may exercise during
armed conflict, the risks associated with over-classification are grave.®

Because both counterterrorism measures and IHL can result in criminal
charges, yet another area of overlap involves how prosecutors pursue individuals
or groups who may have run afoul of both fields of law. Prioritizing the
prosecution of individuals either for war crimes or for offences that constitute
terrorism, when each is done to the exclusion of the other, may reflect relevant
trends, interests or prejudices in justice systems—or may simply reflect how the
laws themselves are written.’

The criminal law aspects of counterterrorism measures also raise additional
concerns when those measures are written so broadly as to criminalize as terrorist
activities those that are otherwise lawful under IHL. This broad criminalization is
often responsive to both the nineteen counterterrorism treaties and the wide
array of UN Security Council resolutions that have proliferated over the past
twenty years, many of which do not explicitly mention compliance with IHL or
humanitarian exemptions.!® This overlap causes friction which could be
dissipated with the help of creative solutions such as the inclusion of clauses in

7 See Ben Saul, “From Conflict to Complementarity: Reconciling International Counterterrorism Law and
International Humanitarian Law”, in this issue, for a discussion on the actual and optimal interactions
between these two fields of law.

8 See Gloria Gaggioli and Pavle Kilibarda, “Counterterrorism and the Risk of Over-Classification of
Situations of Violence”, in this issue, for a comprehensive overview of these risks and how they grow
out of counterterrorism law and policy.

9  See Kelisiana Thynne, “Better a War Criminal or a Terrorist? A Comparative Study of War Crimes and
Counterterrorism Legislation”, in this issue, for an exploration of prosecutorial decision-making in this
area.

10 See Agathe Sarfati, “International Humanitarian Law and the Criminal Justice Response to Terrorism:
From the UN Security Council to the National Courts”, in this issue, which delves into the
implications of the non-inclusion of humanitarian exemptions in these sources of international law
and policy.



Editorial IRRC_

laws criminalizing terrorist activity that explicitly exclude activities governed by
IHL.!

Another challenge arises when considering “dual-nature groups” — groups
that can simultaneously be understood as non-State armed groups engaged in non-
international armed conflict, on one hand, and as terrorist organizations, on the
other hand. It is clear, of course, that both IHL and counter-terrorism law share
applicability to these groups and their activities—though it seems that counter-
terrorism law has, at times, edged out IHL as the predominant framework when
addressing these groups and prosecuting members for wrongdoing.'?

Evolving concepts of terrorism

Though processes exist at the international level, including at the UN, for identifying
and designating individuals or groups as terrorist, those designation processes rely
heavily on information from States. At the same time, the practical effects of
designation at the UN level play out only once States choose what to transpose
into their own domestic legislation. In both international and domestic processes
for designating individuals or groups as terrorist, then, State discretion reigns
supreme. This raises numerous challenges.

One area of concern relates to the “foreign terrorist fighters” phenomenon.
States and the international community have struggled to tackle this particular issue.
One area of contention arises around the return of foreign terrorist fighters: should
States focus on punishment, exclusion or reintegration?!® These problems are also
complicated when foreign terrorist fighters’ States of origin move to strip the
fighters of their citizenship. This citizenship stripping has largely been discussed
in the context of international human rights law and its protections, but may
carry serious implications in the THL context as well —despite the safety net of
humane treatment that IHL guarantees to all people, regardless of their
nationality.'*

On a related note, there may be particular risks associated with highly
militarized responses when confronting a terrorist opponent!®—in other words,

11 See Thomas Van Poecke, Frank Verbruggen and Ward Yperman, “Terrorist Offences and International
Humanitarian Law: The Armed Conflict Exclusion Clause”, in this issue, for a discussion of the potential
of excluding THL-governed activities from counterterrorism criminal law.

12 See Hanne Cuyckens, “Foreign Fighters and the Tension between Counterterrorism and International
Humanitarian Law: A Case for Cumulative Prosecution Where Possible”, in this issue, for a discussion
of the overlap of counterterrorism law and ITHL as applied to dual-nature groups.

13 See Carlota Rigotti and Julia Zomignani Barboza, “Unfolding the Case of Returnees: How the European
Union and Its Member States Are Addressing the Return of Foreign Fighters and Their Families”, in this
issue, for an exploration of which methods of handling returnees lead to the best and most desirable
outcomes.

14 See Christophe Paulussen, “Stripping Foreign Fighters of their Citizenship: International Human Rights
and Humanitarian Law Considerations”, in this issue, for a discussion of citizenship stripping of foreign
terrorist fighters and how it may be incompatible with THL.

15 See Dina Mansour-Ille, “Counterterrorism Policies in the Middle East and North Africa: A Regional
Perspective”, in this issue, for a discussion of securitized responses to terrorism in the Middle East and
an evaluation of their success.
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risks that may be realized when a State’s escalation of violence converts a terrorist
group into a dual-nature group. These risks may include tit-for-tat violent escalation
that could result in undermining (rather than supporting) a State’s security
objectives.

Yet another challenge relates to States’ detention and data collection
practices in relation to terrorism and armed conflict. So-called “administrative
detention” of (suspected) terrorists remains a highly controversial practice, but
one defended by several States. Meanwhile, other administrative measures short
of detention may be worth exploring moving forward.!® On the data collection
front, States are increasingly turning to the collection and use of biometric data—
despite the risks that such data may entail.!”

Effects of counterterrorism on the humanitarian space

As noted above, one of the central issues in the intersection between
counterterrorism law and IHL relates to the effects of counterterrorism measures
on humanitarian action and the humanitarian space, and by extension on the
people who need protection and assistance. In a general sense, the past two
decades have seen counterterrorism measures elevated over and above the
humanitarian imperative in much of the law- and policy-making in this area,
meaningfully undermining humanitarian activities.!®

In particular, counterterrorism measures have at times proven detrimental
to the provision of impartial medical care to the sick and wounded during non-
international armed conflicts, particularly when non-State armed groups are
labelled as criminal or terrorist, whether through the criminalization of the
provision of that care, through legitimizing attacks on medical facilities, or
through overlooking the protections that IHL affords to the sick and wounded
and those who care for them.!?

Meanwhile, the extent and punitive nature of counterterrorism measures
has generated growing, understandable risk aversion among donors, humanitarian
organizations and other actors (banks/financial institutions, suppliers etc.) in this

16 See Lawrence Hill-Cawthorne, “Detention in the Context of Counterterrorism and Armed Conflict:
Continuities and New Challenges”, in this issue, for a discussion of administrative detention practices
and forward-looking alternatives.

17 See Katja Lindskov Jacobsen, “Biometric Data Flows and Unintended Consequences of
Counterterrorism”, in this issue, for a discussion of the collection and use of biometric data and the
risks that this entails.

18 See Naz K. Modirzadeh and Dustin A. Lewis, “Humanitarian Values in a Counterterrorism Era”, in this
issue, for reflections on this phenomenon and how the international community might explore avenues to
better respect impartial humanitarian values. See also Sherine El Taraboulsi-McCarthy, “Whose Risk?
Bank De-Risking and the Politics of Interpretation and Vulnerability in the Middle East and North
Africa”, in this issue, for a discussion on the use of counterterrorism measures to foreclose the space
for civil society organizations, especially where the communities they assist are particularly vulnerable.

19 See Francoise Bouchet-Saulnier, “How Counterterrorism Throws Back Wartime Medical Assistance and
Care to Pre-Solferino Times”, in this issue, for a discussion of how counterterrorism measures have
harmed the medical mission and how clear exemptions in counterterrorism measures to protect
humanitarian and medical assistance would limit the impact of counterterrorism on IHL in general —
and on the medical mission in particular.
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area, for fear of running afoul of the law.2? But the risk that humanitarian action will
intersect with counterterrorism measures simply cannot be eliminated—in part
because of the reality that people living where threats of terrorism are real and
prevalent are often those most in need of humanitarian aid. Instead, as noted
elsewhere, policy change may be needed to protect humanitarian action and
exempt it from counterterrorism measures.?!

One phenomenon that has fuelled the foreclosure of the humanitarian
space (and that connects to shifting understandings of terrorism) is the reality
that some actors have used geographical proximity or common social, ethnic and
religious backgrounds to justify associating civilians with terrorist groups—and
stigmatizing them accordingly. This has, in turn, undermined the impartial
delivery of aid to all affected populations.??

In a forward-looking sense, there are numerous proposals and approaches
for beginning to reverse the foreclosure of the humanitarian space that results from
de-risking measures. One such approach already being implemented in certain
contexts is the promotion of multi-stakeholder dialogues at the national level. This
proposal aims to address the remarkable diversity of relevant actors when dealing
with counterterrorism measures and their effects on humanitarian activities,
including regulatory officials, diplomats, civil society, banks and private citizens.?

Law and policy debates regarding counterterrorism measures

The ICRC has long been engaged in the difficult law and policy debates around THL,
principled humanitarian action and counterterrorism measures. How does IHL
apply to counterterrorism measures and operations? Where IHL and
counterterrorism law are co-applicable, how can we best preserve the integrity
and purposes of IHL without compromising the objectives of counterterrorism
work? How can we best protect humanitarian action, as mandated by IHL, in the
context of counterterrorism measures??*

20 See Justine Walker, “The Public Policy of Sanctions Compliance: A Need for Collective and Coordinated
International Action”, in this issue, for a discussion of the financial impediments that sanctions pose to
actors carrying out humanitarian work. See also Emanuela-Chiara Gillard, Sangeeta Goswami and
Fulco van Deventer, “Screening of Final Beneficiaries—a Red Line in Humanitarian Operations. An
Emerging Concern in Development Work”, in this issue, for a discussion on one particular expression
of donors’ risk aversion —screening of final beneficiaries —and how it has harmed humanitarian work.

21 See Emma O’Leary, “Politics and Principles: The Impact of Counterterrorism Measures and Sanctions on
Principled Humanitarian Action”, in this issue, for a broad discussion of the need for policy change to
protect principled humanitarian action given this growing risk aversion.

22 See Alejandro Pozo Marin and Rabia Ben Ali, “Guilt by Association: Restricting Humanitarian Assistance
in the Name of Counterterrorism”, in this issue, for a discussion of this phenomenon and real-world
examples thereof.

23 See Lia van Broekhoven and Sangeeta Goswami, “Can Stakeholder Dialogues Help Solve Financial Access
Restrictions Faced by Nonprofit Organizations that Stem from Countering Terrorism Financing
Standards and International Sanctions?”, in this issue, for a discussion of the power and potential of
multi-stakeholder dialogues in bridging these gaps.

24 See Tristan Ferraro, “International Humanitarian Law, Principled Humanitarian Action,
Counterterrorism and Sanctions: Some Perspectives on Selected Issues”, in this issue, for a
comprehensive discussion of these and other questions.
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As States, organizations and the international community have worked to
tackle these difficult issues, law and policy debates have begun to shift. One of those
shifts has been through language added to recent UN Security Council resolutions in
recognition of IHL and humanitarian action. In particular, Resolutions 2462 and
2482 of 2019 may serve as a starting point as States and the international
community work to establish standing and comprehensive exemptions that
exclude humanitarian activities from the scope of application of counterterrorism
measures.>®

Still, those shifts may not be enough, in and of themselves. Even if law and
policy language moving forward better accounts for the protection of the
humanitarian space, restrictive measures that are already in place at the
international and national levels foreclose much of that space. With that in mind,
considering meaningful reform to the existing counterterrorism infrastructure in
order to better protect humanitarian action may prove crucial moving forward.?¢
Likewise, because sanctions are enacted in many armed conflict scenarios that do
not directly involve terrorism or implicate counterterrorism law, the importance
of assessing the compatibility of sanctions regimes with IHL extends beyond the
counterterrorism space.?”

Looking ahead

Given the timeliness of this topic and the richness of ongoing debates, the ICRC is
proud to present this double issue of the Review on “Counterterrorism, Sanctions
and War”. In soliciting submissions and selecting articles for this issue, the
Review asked authors to take a forward-looking perspective wherever possible,
first diagnosing the problems we currently face and then developing
recommendations for how the international community can and should move
forward. It is our distinct hope that the proposals and recommendations put
forth in this issue will resonate with scholars, policy-makers, diplomats and
humanitarians, and will help foster the very conversations that can help remedy
the challenges we face, as a global community, in countering terrorism and
recognizing States’ security needs while protecting and encouraging humanitarian
action.

25 See Nathalie Weizmann, “Respecting International Humanitarian Law and Safeguarding Humanitarian
Action in Counterterrorism Measures: United Nations Security Council Resolutions 2462 and 2482
Point the Way”, in this issue, for a discussion of how recent UN Security Council resolutions may help
the shift toward humanitarian exemptions in counterterrorism measures.

26 See Sue E. Eckert, “Financial Access Challenges for Humanitarian Actors: Impacts of Counterterrorism
Measures and Sanctions and Ways to Address Them”, in this issue, for a comprehensive set of
recommendations for improving existing and future counterterrorism measures.

27 See Kosuke Onishi, “The Relationship between International Humanitarian Law and Asset Freeze
Obligations under United Nations Sanctions”, in this issue, for a discussion of the importance of
clarifying the relationship between sanctions provisions and IHL. See also Rebecca Brubaker and
Sophie Huvé, “Conflict-Related UN Sanctions Regimes and Humanitarian Action: A Policy Research
Overview”, in this issue, for a broad discussion of conflict-related sanctions and their effects on the
humanitarian space and IHL.
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Editorial

The reality is that counterterrorism measures, including sanctions, are
unlikely to disappear from the international policy- and law-making toolkits in
the near future. But as the authors who have contributed to this issue have
demonstrated so deftly, the current tension between those measures and the
urgent need to deliver critical humanitarian aid around the world is too great to
be ignored. We must find and maintain a balance between these priorities, and
we hope this issue has a real impact in helping us move closer to that balance.
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By way of introduction, could you briefly explain your role and responsibilities as
the UN Special Rapporteur on the Promotion and Protection of Human Rights and
Fundamental Freedoms while Countering Terrorism? Why was the mandate
established, and how have you approached its implementation?

*  This interview was conducted by Bruno Demeyere, Editor-in-Chief of the Review.
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Thank you for the question. The mandate I hold was established in 2005/06.! It was
essentially created to address the excesses in the years following the 9/11 terror
attack, during which particularly securitized and extreme violations of human
rights were recorded, such as torture, extraordinary rendition, arbitrary detention
and extrajudicial executions. The gap in the existent human rights system in
terms of addressing these issues was made quite evident in the years immediately
following 9/11. This was the principal reason behind the creation of the mandate.
The mandate, as such, has three capacities: (1) the capacity to conduct country
visits; (2) the capacity to engage with individual communications wherein
individuals or groups send information to the mandate suggesting human rights
violations that arise out of particular CT contexts; and (3) the capacity to issue
annual reports to the UN General Assembly. Perhaps uniquely, however, the
mandate has an additional set of responsibilities arising out of the fact that it is
an entity for the purposes of the Global Counter-Terrorism Coordination
Compact,”> which is a New York-based institutional structure that coordinates all
UN CT practice arising from the work of UN entities on CT-related issues as
mandated by the General Assembly and the Security Council. Within the Global
Compact, the mandate is the only entity charged with oversight on the interface
between human rights and CT.

During my first term of appointment commencing in 2017, I identified four
priorities for the mandate: (1) to examine the architecture of CT, including the
various organizations and entities that are involved in CT work, both within and
outside the UN; (2) to address the negative impact of CT on civil society; (3) to
focus on states of emergency and use of exceptional powers in the CT arena; and
(4) gender mainstreaming in the CT context. Having been re-appointed in the
summer of 2020, I’ve added two additional priorities, namely (1) CT and
technology, and (2) the examination of national CT legislation.

As part of your mandate, you are expected to conduct fact-finding country visit
missions. What are some of the particular challenges faced in negotiating and
securing these State visits, and how might they potentially hinder the discharge
of your duty?

I do believe that being present in a country, and spending time with the government
and civil society actors in the field, is one of the most effective ways to engage in a
dialogue about CT and its impact on human rights. Without a doubt, many States
face ferocious challenges of violence in their respective territories, and often there
are difficult choices for governments to make, but expanding the conversation

1 For more information on the mandate of the Special Rapporteur, see Human Rights Council Res. 15/15,
“Protection of Human Rights and Fundamental Freedoms while Countering Terrorism: Mandate of the
Special Rapporteur on the Promotion and Protection of Human Rights and Fundamental Freedoms while
Countering Terrorism”, UN Doc. A/HRC/RES/15/15, 7 October 2010, available at: https:/documents-
dds-ny.un.org/doc/UNDOC/GEN/G10/167/28/PDF/G1016728.pdf?OpenElement.

2 For more information on the UN Global Counter-Terrorism Coordination Compact, see: www.un.org/
counterterrorism/global-ct-compact.
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with them and creating a dialogue is best advanced when you can physically be
present in a country and engage with the relevant actors in the field. From the
mandate’s point of view, the visits are a means to an end, which is to start and
establish a continued dialogue with States over an extended period of time. The
biggest challenge, however, is getting those visits authorized. Many States claim
that they have open access for Special Procedures, but in reality that is a
misnomer, and when trying to get a visit, many mandate holders unfortunately
fail to secure one. Also, many countries that use CT measures extensively,
including P5 members, have never allowed the Special Rapporteur to visit. There
are some exceptions to this, however; for example, I would positively highlight
France, which invited me to visit in the early months of my first term. This is the
kind of leadership you hope to see from a P5 country, wherein they are open to
debate and dialogue with the mandate holder on CT measures that are being
used in their territory. We also do follow-ups to country visits, which is very
important. A good example would be Kazakhstan; I first visited this country in
2019, and we still continue to have a sustained public dialogue on CT issues,
which in a sense illustrates to other States what good cooperation looks like. I
think the biggest challenge remains that of access to countries which simply
refuse to allow Special Procedures to visit. Positively, however, the mandate has
never had an experience of being blocked from performing its duty on the
ground. In fact, I have been pleasantly surprised by the scale and openness of
State engagement, especially since the States that allow access open themselves up
to criticism in real and politically risky ways because of the CT measures that are
being implemented and scrutinized. In a way, when you criticize States for their
conduct it is always under the caveat that they have opened up, which creates a
model of best practice for other States to uphold, in ensuring that their CT
measures are compliant with human rights and other international legal standards.

In contrast, can you elaborate with examples of good practices followed by States
in creating a framework for the domestic adjudication of acts of CT without
encroaching upon human rights standards?

I would say good practice is really hard to find in this space. I think it correlates to a
broader challenge post-9/11, as we have seen a massive growth in the expanses of the
CT realm. We have seen the scale of the definition of “terrorism” being broadened
in many countries, for example to include offences like glorification of terrorism, or
a whole range of preparatory acts which were not accorded special criminalization
status in previous years. Not only are the core acts expanding, but so is the broader
space — for instance, the increased criminalization of the pre-criminal space, such as
acts of thought or acts of support, which are things that would traditionally fall
outside the criminal justice framework but now come under the veil of CT
adjudication. There has also been an expansion on the other side of justice after
persons have completed criminal sentences for conducts attributed to terrorism,
like the expansive criminal justice and administrative law models for maintaining
the deprivation of liberty of these individuals, or maintaining continued
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oversight, even after a sentence has been finished. Criminal responses to CT have
been on a massive growth spurt over the past twenty years, without restraint.
Additionally, we have seen enormous growth in the “preventing/countering
violent extremism” narrative—a new nomenclature being used by States
alongside, and sometimes indistinguishably from, that of CT—and an overall
expansion of security measures. As such, it is really difficult to identify good
practice. There are some small bright lights, such as in countries that have
instituted independent oversight mechanisms for CT —like the UK, which has
had a long history of appointing independent reviewers for terrorism, going back
to the conflict in Northern Ireland. Their role is to give advice to the government
on implemented measures and their legality in the broader scheme of things.
Australia has also adopted a similar model. But it is true that there are only very
few States which engage in this sort of practice. As such, one of our consistent
pleas to States is to appoint independent, well-resourced oversight bodies at the
national level.

In your recent report? submitted to the UN General Assembly, you emphasize the
interface between international human rights law and international
humanitarian law [IHL] in CT regulation. In furtherance of this, it is pertinent
to note that the fragmentation of the international legal order in tackling CT
has grown substantially in recent years, for example with the increased
involvement of the UN Security Council and its Counter-Terrorism Executive
Directorate [CTED], the Financial Action Task Force [FATF], and so on. With
so many legal instruments in play, do you think it is possible to ensure that the
different mechanisms can maintain a harmonious relationship?

This thread of my work was first expounded upon in my UN General Assembly
report A/73/361* in 2018, which focuses really on new institutions and the effects
of soft law in the CT space. We should note that since 9/11 the expansion of new
entities has been extraordinary, such as the FATF (whose legal status under
international law is somewhat indeterminate), the Global Counterterrorism
Forum and the Shanghai Forum. In my view, these entities are significant in view
of the extent to which they are weakening and undermining the value of
multilateral frameworks, as they are composed of selective memberships or
“clubs” of certain States only, rather than being more general and inclusive.
Moreover, the creation of these entities has had an enormous (negative) effect on
treaty-making as the primary mode of regulation in this area. We see an
abandonment of treaty-making, and a move to more soft-law norms being
produced. Interestingly, soft law in this context is an oxymoron of sorts, as many

3 Fionnuala D. Ni Aolain, Report of the Special Rapporteur on the Promotion and Protection of Human
Rights and Fundamental Freedoms while Countering Terrorism, UN Doc. A/75/337, 3 September 2020,
available at: https://undocs.org/pdf?symbol=en/A/75/337.

4 Fionnuala D. Ni Aoldin, Report of the Special Rapporteur on the Promotion and Protection of Human
Rights and Fundamental Freedoms while Countering Terrorism, UN Doc. A/73/361, 3 September 2018,
available at: http:/undocs.org/en/A/73/361.
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States hold these instruments in higher regard than hard treaty norms. I have
warned against this dangerous trend in the past as well. The mandate encounters
this problem in country visits and in other contexts, as often States mention that
they are comporting with their soft-law obligations but overlook the hard, treaty-
law norms in the human rights and humanitarian law arena, which are far more
important.

Therefore, I think harmony is quite absent and that the current situation is
convenient for States that are purporting the creation of international law in these
fora, with norms produced that suit them and their underlying political agendas. As
a result we also get a massive fragmentation of norms, resulting in an “a la carte”
menu of sorts, from which States can pick and choose the institutions and
treaties that work best for them. This affects the Grundnorm nature of human
rights and humanitarian law obligations. I find this highly problematic.

You have collaborated extensively with other Special Rapporteurs during your
tenure. Can you give us more insight into some of these joint collaborative
efforts and tell us why they are important in furthering your mandate?

As States operate more collectively, it’s increasingly important for human rights and
humanitarian actors to also accept that operating alone often doesn’t drive the
necessary agenda. In some places, speaking with one, concerted voice makes us
more powerful and reduces interpretive differences between Rapporteurs to
protect norms that we would like to advance. I have been pleased to be part of a
number of high-profile collaborative efforts, which have been furthered with great
effect and response. One example of this is the collective position of fifty Special
Procedure mandate holders on China last year®—almost every single mandate
holder and working group addressed a whole range of human rights practice
issues in China. Another example was on the issue of annexation, when the
Israeli government appeared to be moving towards the annexation of the
Occupied Palestinian Territory.® In this case we saw an extraordinary statement
by Special Procedures, speaking in one unified voice, on the absolute illegality of
the acts of the Israeli State. In conclusion, I think you can see a growing trend of
maturity in Special Procedures, in the operationalization of moving together on
key issues and key countries, which strengthens us.

Given that your mandate requires you to work with, develop a regular dialogue
with, and discuss possible areas of cooperation with relevant actors in the CT
space, what are your thoughts on the role played by the UN Security Council
and its subsidiary organs, such as the Counter-Terrorism Committee [CTC] and

5 UN Office of the High Commissioner for Human Rights (UN Human Rights), “UN Experts Call for
Decisive Measures to Protect Fundamental Freedoms in China”, 26 June 2020, available at: www.
ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=26006.

6  UN Human Rights, “Israeli Annexation of Parts of the Palestinian West Bank Would Break International
Law—UN Experts Call on the International Community to Ensure Accountability”, 16 June 2020,
available at: www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=25960.
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the CTED? What are your thoughts on the Security Council’s adoption of
resolutions in the field of CT which have far-reaching legislative implications
for States, and the role of the CTED when it comes to the interpretation of the
rules regulating the interplay between IHL and CT? What challenges, if any,
does this raise for international law-making and the various other stakeholders
that are working in such contexts?

As a member of the Global Compact, the mandate sits on all of the working groups
of the Compact as the only entity charged with overseeing the intersection of CT and
human rights. I have expressed my reservations in a number of my General
Assembly reports” towards the gargantuan growth in the CT architecture. I have
warned against it and have said that it needs to be pruned substantially. It is
pertinent to note that that the funding for these entities comes primarily from
two States, comprising approximately 95% of the total funds. This is against the
best interests of the UN in managing extra-budgetary funds, and of the
operations and projects that are to be undertaken by these entities.

In relation to the CTC, the Special Rapporteur has expressed concern over
the closed nature of the body, even in contrast to the access available for human
rights experts to the Security Council. For instance, the CTC has largely been
closed to independent civil society actors, with some very limited exceptions over
recent years. None of this makes for good policy. The whole point of evidence-
based policy formulation, whether in the Security Council or in national settings,
is to have open debate and discussion, by bringing in people who may disagree to
check if the measures/policies are in fact working or not. The lack of public
discourse on the findings and availability of information has resulted in non-
transparency. We have also, for instance, raised concerns regarding the secrecy
and lack of transparency in the reporting process that the CTED leads on behalf
of the CTC. Bear in mind that none of the reports that are issued on
compatibility compliance by States in furtherance of Security Council Resolution
1373 (2001) and other resolutions have been made public since 2006. This is a
travesty. However, I should commend in this regard the government of Finland,
which is essentially the first country in twenty years to make its report and its
assessment by the CTED public.® The general trend, however, is that it seems to
be a closed, non-transparent and highly problematic space, precisely because of
the nature of its operation and its lack of accessibility.

On the increased legislative role of the Security Council in the CT arena, it
is sui generis and completely unique in the legislative realm. It does not apply to
other aspects of the Security Council’s work. The mandate is of the view that this
is an encroachment on the sovereignty of States. We are profoundly aware of
how many States are concerned by the impingement of their sovereignty by

7 Particularly UN Docs A/73/361 and A/74/335. See also Fionnuala D. Ni Aoldin, “The Massive Perils of the
Latest U.N. Resolution on Terrorism”, Just Security, 8 July 2019, available at: www.justsecurity.org/64840/
the-massive-perils-of-the-latest-u-n-resolution-on-terrorism/.

8  Finland has made its CTC assessment report public on its Ministry of the Interior’s website, available at:
https:/tinyurl.com/52r7uhbw.
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criminal law regulations induced by the Security Council, which often fails to take
into account key issues like human rights and rule of law obligations, including
under their own domestic constitutions. I think there is increasing disquiet
amongst States, and I hope that, for example, the decision in the summer of 2020
will become an emerging trend, wherein there was a failure to pass a Security
Council resolution on terrorism promoted by Indonesia; this was the first time
we had a veto on a Security Council resolution in this context.” This may be
indicative of States’ behaviour leaning towards a need to pause on the Security
Council becoming a “global legislator” on CT-related issues.

Regarding the role of the CTED and its substantive interpretations of the
interplay between IHL and CT, I have addressed this at length in my most recent
report to the General Assembly.!® The mandate accepts that there is a role for the
CTED in acknowledging and affirming fundamental human rights and IHL
norms that are not controversial, but it seems to me that it is unacceptable and
inappropriate for the CTED to appoint itself as “primus inter pares” on the
interpretation of IHL. That seems to undermine the vision and structure of the
Geneva Conventions and also undermines the key role that the International
Committee of the Red Cross [ICRC] plays in this regard, as well as the important
role of States in the Diplomatic Conference that were instrumental in the creation
of the Geneva Conventions. The CTED is a special political entity and it has an
important role to play, but it should ensure that its work does not expand the
interpretation of IHL beyond the established, accepted norms agreed upon by
States. And it deeply concerns me that there is an increased move to include IHL
assessments in those CT reviews carried out by the CTED which—1I remind us
all —are secret, and as such, there is no way by which we can know what advice
States are given. But what we do know is that States have consistently disavowed
the application of IHL. It is highly comfortable for States, especially in the
context of non-international armed conflicts, to address actors and their acts as
terrorist in nature rather than to make the harder and more complicated
questions of assessment on what the applicability of Common Article 3 to the
Geneva Conventions, and Additional Protocol II, might mean.

It seems to me that in the highly political context of assessment within
which the CTED operates, the idea that the CTED will apply IHL faithfully—
given the kinds of political pressures that are brought to bear upon it in these
assessment processes—seems a worrisome development and even a potential
subversion of the Geneva Conventions themselves. The mandate has been very
clear that we do not believe this to be appropriate.

From a humanitarian angle, one of the most debated topics in the realm of CT and
sanctions is the need for humanitarian exemptions. You identify this in your

9  For the interviewee’s assessment of that resolution, which did not pass, see Fionnuala D. Ni Aoldin, “The
Challenges of a New UN Security Council Resolution on Foreign Fighters”, Just Security, 17 August 2020,
available at: www.justsecurity.org/72052/the-challenges-of-a-new-un-security-council-resolution-on-foreign-
fighters/.

10 See F. D. Ni Aolain, above note 3, paras 27-29.
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recent report as well.!l How have States responded, and what are there general
reactions? Even though there are only a handful of States that have
incorporated humanitarian exemption clauses within their domestic CT
legislations, they are all different from each other. Is there a need to create a
uniformly recognized language to ensure that there is no impediment to the
provision of impartial humanitarian aid?

In its most recent report,!> the mandate affirmed the integrity of principled
humanitarian action. I have addressed in this report the very serious impact of
what I call “a complex web of interwoven counter-terrorism measures, legislation,
regulations, donor requirements and terrorism sanctions” on principled
humanitarian action. I have been concerned about the ways in which sanctions
regimes have led to impediments and delays to humanitarian operations, having
impinged upon the core mandates of several humanitarian actors, including the
ICRC. We see a proliferation of these measures and an increased interplay
between national and international sanctions regimes, and these developments
are particularly worrisome.

My view is that the Security Council has a particular responsibility in this
regard to prevent the negative consequences of these measures on humanitarian
action. But as you may know, we face a number of political challenges in this
space. The mandate’s view is that there must be consistent exemption language
in all of these CT resolutions, and that there is a need to revisit those resolutions
where it has been arguably demonstrated empirically that the resolution has
impeded and prevented principled and exclusively humanitarian action. Doing
this, in practice, means ensuring that these provisions are included in Security
Council resolutions, including affirming humanitarian access, like in Resolutions
2139 (2014)'3 and 2175 (2014).14

My view is that at the moment, our best way forward is to focus on
particular country resolutions by augmenting the language in a favourable
manner where possible, and to focus our efforts on documentation of the
negative effects of these measures. One striking feature, not just for CT sanctions,
is that while the Security Council continues to effectively legislate, it has spent
little effort in documenting the negative effects of these measures, or really any
effects at all. Without needing to assess effects, the Security Council can legislate
freely and in a more reckless fashion. To resolve this systemic structural problem
and to undo some of the harms that have been done over the past twenty years,
we must focus on documenting, articulating and ensuring that the costs of
sanctions regimes are visible, so that it is no longer viable for the Security

11 Ibid., paras 34, 35.

12 Ibid.

13 UNSC Res. 2139, UN Doc. S/RES/2139 (2014), 22 February 2014, para. 7, available at: https:/tinyurl.com/
cb6n28zw.

14 UNSC Res. 2175 (on protection of humanitarian personnel and UN and associated personnel in armed
conflict), UN Doc. S/RES/2175 (2014), 29 August 2014, para 3, available at: https:/digitallibrary.un.org/
record/778588%In=en.
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Council to argue that these measures are neutral or cost-free to those in need of
protection.

In your annual report submitted to the Human Rights Council as Special
Rapporteur in 2019,° you focused on the impact of measures to address
terrorism and violent extremism on the civic space and the rights of civil society
actors and human rights defenders. Can you elaborate further on this and
highlight the operational challenges faced in this regard by members of civil
society, humanitarian actors etc.?

In this report, my focus was to highlight the negative impacts on CT, the
“preventing/countering violent extremism” debate, and the effects of security
measures on civil society at large. It goes without saying that the civil society
space has been shrinking around the globe. This shrinkage is inherently linked to
the increased securitization since 9/11. Human rights defenders are increasingly
the target of CT measures and actions by States. The report found that of all
communications sent by the mandate to States in almost twenty years, nearly
66% showcased that CT measures directly affected civil society actors rather than
furthering actual CT efforts. To state the obvious, this is indicative of lousy CT
action by States, especially if you are targeting civil society rather than the violent
actors carrying out so-called terrorist acts. Moreover, it speaks to the hardwiring
of the misuse of CT frameworks. What we have to understand is that over the
past twenty years, CT has become the favoured tool of many repressive States to
target those who disagree with them, such as those advocating for women’s
rights, the right to protest etc. As such, CT is largely being used as a tool to
repress dissenting views to that of the government in power.

The challenge here is on how we can roll back the permissive global
environment that has been created for States, from the Security Council
outwards, because that is where it all starts. We cannot look at national practice
in isolation from the cover and permissibility that is given to States by the
invocation of the word “terrorism” without a definition, leaving national systems
to define the terminology as they see fit. This is the perfect gentleman’s
agreement, as it allows every State to define whoever they want as a terrorist and
no one ever calls them out for it. I think we have a clear and evidenced pattern of
abuse in this regard.

As such, the lack of a definition of terrorism results in the creation of an
overarching veil that allows absolute discretion to States. The only way to address
this nationally is by looking at the way each State interprets the use of CT
frameworks in its domestic system. We need deep and profound change to CT
laws at the national level. These laws currently provide cover and capacity for
systemically undermining rule of law and fundamental human rights under the

15 Fionnuala D. Ni Aolain, Impact of Measures to Address Terrorism and Violent Extremism on Civic Space
and the Rights of Civil Society Actors and Human Rights Defenders, UN Doc. A/HRC/40/52, 1 March 2019,
available at: https:/documents-dds-ny.un.org/doc/UNDOC/GEN/G19/057/59/PDF/G1905759.pdf.
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guise of responding to terrorism, violent extremism and radicalization. From there,
if the UN is involved in CT assistance and support, not only human rights entities
but all CT entities have to clearly identify State abuse of CT and have an effective
means to address it. From a human rights perspective, this work requires as
much support as possible from States, and from other human rights entities in
the CT system, especially bearing in mind that the Special Rapporteur is a part-
time, unfunded position.

From a humanitarian and victim standpoint, one of the biggest challenges is to
represent and measure the actual impact of CT measures and sanctions on
affected populations. In your experience, can States be held accountable for the
impact of their actions on vulnerable communities through their having
imposed stringent CT and sanctions regimes?

This is a complicated question because it raises issues of State responsibility under
international law. Often, vulnerable communities are the least able and the least
well-placed to articulate the harms they have experienced. They are viewed with
suspicion and distrust, and are often seen by their societies as tainted or deemed
suspect by virtue of security and political classifications around supporting,
enabling or being a site/hub for terrorism. The legal issues for accountability are
really challenging in terms of holding States accountable under the classic
rhetoric of State responsibility doctrine. This is where the UN and other
humanitarian actors have a really important role to play in terms of being the
voice for those communities, as well as—and I think this goes to the broader
impact of CT —reimagining the mission and brand of the UN: when we have a
situation where UN entities enable and support CT measures and in-country
action with harmful outcomes on vulnerable communities, we run directly into
UN due diligence territory and an enormous branding problem for the
organization. The Secretary-General and other key actors within the UN system
should take this seriously into account. The very “brand” of the UN is at stake in
this regard.

On past occasions, you have mentioned the need for States to “talk the talk and
walk the walk” when it comes to the treatment of foreign “terrorist” fighters.
This topic is highly debated and relevant in today’s world. What are some
specific human rights challenges you see in relation to these fighters, such as
their treatment in areas of conflict, their repatriation, and the domestic
criminalization and adjudication mechanisms that deal with them?

The mandate has addressed this issue in a number of reports, and I also address it in
my most recent report!® to the Human Rights Council, which looks at the negative
impact of CT on women, girls and families. I have been very clear that return and

16 Fionnuala D. Ni Aoldin, Human Rights Impact of Counter-Terrorism and Countering (Violent) Extremism
Policies and Practices on the Rights of Women, Girls and the Family, UN Doc. A/HRC/46/36, 22 January
2021, available at: www.ohchr.org/EN/Issues/Terrorism/Pages/Annual.aspx.
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repatriation of people from Syria and Iraq is the only international law-compliant
response to the humanitarian catastrophe that has unfolded over the last several
years in northeast Syria and Iraq. The failure of some States to enforce their
international obligations, including under IHL, international human rights law
and particularly the UN Convention on the Rights of the Child, is extraordinarily
demoralizing not least because many of these States claim their foreign policy and
approach to international law are driven by a gender- and human rights-sensitive
approach, but their actual approach, particularly to foreign terrorist fighters and
associated women and children, belies that. There is an obvious contradiction
between the rhetorical sentimentality concerning victims of terrorism and the
need to support them, on the one hand, and on the other, the failure on the part
of many States to bring back and prosecute persons who commit serious
violations of IHL and international law from Iraq and Syria, especially since those
States are often the only ones that are well-placed to engage in such prosecutions.
We do have good State practice as well, from countries including the Russian
Federation, Kazakhstan, Kyrgyzstan, Tajikistan, Tunisia and Indonesia. As such,
it is not that we have an absence of State practice here, but one of the failures has
been a failure to acknowledge the return of nationals to their home States,
including during this COVID-19 health pandemic. Enormous failings by Western
States appear to be hardwired and speak to an enormous moral failure on their
part, which is evidently glaring for the whole world to see.

In the wake of the COVID-19 global pandemic, the entire world has faced
challenges in coping with this new disease. Has the impact of the pandemic
exacerbated or amplified the effect of CT measures on affected populations?
Moving forward, what are the steps that need to be taken to ensure that CT
measures and sanctions do not have an adverse impact on the ability of local
communities to fight COVID-19?

It truly seems like a very long year as we now look back and reflect on the twelve
months plus since the advent of the global health pandemic. The mandate has
identified a number of CT- and human rights-related challenges during this time.
Firstly, we have seen a resort to the use of exceptional powers in multiple
countries around the world. These powers have included an expansion of
traditional emergency powers, the consistent use of de facto emergency powers
(mostly found in health and sanitation law), expansions of executive purpose, and
the repurposing of CT and security powers to manage the pandemic. The
mandate, together with two NGOs —the International Center for Not-for-Profit
Law and the European Center for Not-for-Profit Law—has created a global
tracker!” on the use of emergency powers. Built into that exceptional power use
has been the repurposing of CT and security powers to manage the pandemic,
and that raises profound questions about the appropriateness, proportionality and
necessity of using such measures, which were designed primarily to address

17 Available at: www.icnl.org/covid19tracker/.
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extreme violence, for the purpose of addressing a global pandemic. This is further
exacerbated when we recall that the communities that have been most negatively
affected by the pandemic are communities of minorities and persons of colour —
communities that have historically been marginalized or racialized within their
own national settings. So, the idea that we would use the extraordinary powers of
the State against these vulnerable communities, which often have tenuous and
fragile relationships with their States, seems to me to be most regrettable.

Secondly, I would stress that we are particularly concerned that the negative
impact of sanctions continues to apply through the COVID-19 period, without any
relief in sight. And thirdly, many of the tools that have been used by the security
State to address terrorism, especially surveillance and technology tools, raise
questions of privacy. The mandate’s observations have been that we see many of
these tools being repurposed for the health pandemic, and this raises all kinds of
questions on privacy and on privacy being a gateway right to the infringement of
other rights like economic and social rights, including the right to health and the
right to work, as well as classic civil and political rights such as freedom of
movement, expression, religion and belief, which will all be monumentally
compromised in the post-COVID world. As most of us who have spent time
working in the field of exceptionality and exceptional powers know, the hardest
thing about exceptional measures is getting rid of them, whereas implementing
them in the first place is far easier.

To conclude, I think the challenge we will face —if there is a time after this
pandemic — will be to address the fundamental distortions, excessive securitization
and wholesale abandonment of rights protection in data and surveillance that will
have been hardwired into many of our systems, including the health sectors of all
States.

Is there anything else you would like to share with our readers?

My final comment would be that this is a big year. It is the 20th anniversary of 9/11
and of Security Council Resolution 1373, and we have sanctions committees
celebrating twenty years as well. Today [11 January 2021] was also the 19th
anniversary of the first formal statement by the US government that persons were
being transferred and held at Guantanamo Bay, Cuba. If we were to pause and
look at the last twenty years, we would need to ask the one fundamental question
of whether any of this CT stuff is actually working. We see very little in terms of
the monitoring and evaluation of effects of CT measures, especially of their
negative effects in terms of fuelling and feeding the underlying drivers of violence
as opposed to reducing them. We have also seen the displacement in the UN
system of other important blocks of work by CT —indeed, CT might be described
as a rising fourth pillar of the organization, displacing the UN Charter’s core
pillars of human rights, peace and security, and development, and thereby
competing with other core values which, whether development or conflict
resolution, are far more likely to bring an end to the causalities of violence in
many areas of fragility and conflict than the CT measures currently being
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deployed. Lastly, this is the year in which we will renegotiate the global CT strategy,
and this being twenty years after 9/11, it is a great time for a fundamental rethink
and a chance to significantly prune the global CT apparatus; to ensure that CT
budgets are redirected to foundational development and conflict prevention work
in order to prevent violence in the first place; and most importantly, to
implement an independent, overarching and fully funded global CT oversight
mechanism. A part-time Special Rapporteur cannot even conceive of being the
oversight body for the scale and scope of work being done, and States can and
should do better to ensure that CT work is IHL- and human rights-compliant.
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Unilateral coercive
measures, IHL and
impartial
humanitarian action:
An interview with
Alena Douhan*

Alena Douhan is the United Nations (UN) Special Rapporteur on the Negative
Impact of Unilateral Coercive Measures on the Enjoyment of Human Rights. She
was appointed to this position by the UN Human Rights Council in March 2020.
As the mandate holder, she works with both States and UN organs and seeks to
prevent, minimize and redress the adverse impacts of unilateral coercive measures
on human rights. Ms Douhan is also a Professor of International Law at the
Belarusian State University, Director of the Peace Research Center, and President
of the Belarusian branch of the International Law Association.

By way of introduction, could you explain your role and responsibilities as the UN
Special Rapporteur on the Negative Impact of Unilateral Coercive Measures on the
Enjoyment of Human Rights? What is the purpose of your mandate, and how have
you approached its implementation? Could you explain what distinguishes a
unilateral coercive measure [UCM] from other sanctions regimes, including
those instituted by the UN Security Council?

The mandate of the Special Rapporteur on the Negative Impact of Unilateral Coercive
Measures on the Enjoyment of Human Rights is one of the Special Procedures

* This interview was conducted by Bruno Demeyere, Editor-in-Chief of the Review.
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established by the Human Rights Council.! As a relatively new mandate, it was first
established in 2015 as soon as the number of sanctions applied by States and regional
organizations without or beyond authorizations of the UN Security Council, as well as
the types, means, forms and targets of sanctions, began to expand a lot. One can
mention here in particular the expansion of targeted sanctions, affecting thousands of
individuals and companies already in that period; the introduction and tightening of
economic and trade embargoes; and the introduction of so-called sectoral sanctions
against sectors of the economy. These developments have been accompanied by an
expansion of grounds for the introduction of sanctions — protection of human rights,
suppression of terrorism and terrorist financing, cyber threats, corruption and many
others —and by the implementation of provisions on civil and criminal penalties in the
legislation of sanctioning States for violations of “sanctions” regulations.

UN Security Council authorization versus UCMs

When we speak about the mandate itself, its focus is not on all types of sanctions, but
rather on the sanctions that are applied by States or regional organizations
unilaterally without the authorization of the UN Security Council. That is the
main difference between the focus of this mandate and the other major sanctions
regimes. The UN Charter provides for the possibility of the UN Security Council
to adopt necessary measures for the maintenance of peace in situations where
there is a threat to peace, a breach of the peace or an act of aggression.? As such,
States and regional organizations cannot take enforcement action without
authorization by the UN Security Council. However, recent practice shows that a
number of such measures are taken by States and regional organizations both in
situations of armed conflict and outside of armed conflict. By 2015, it became
clear that the number of unilateral sanctions applied against States, individuals
and companies was rapidly expanding. Their legality is not entirely clear and, at
the same time, the impact of these sanctions on the population is enormous.
These unilateral sanctions do not have a military component. They include other
forms of pressure—trade, economic and arms embargoes, freezing of bank
accounts, entry bans etc. —which may be imposed by a State, or group of States,
or regional organizations against another State or against specific individuals.

Main purposes of the mandate

The main purpose of the mandate is first to collect information about any
application of unilateral sanctions by States or regional organizations and to

1 Office of the UN High Commissioner for Human Rights (UN Human Rights), “Special Rapporteur on the
Negative Impact of Unilateral Coercive Measures on the Enjoyment of Human Rights”, available at: www.
ohchr.org/en/issues/ucm/pages/srcoercivemeasures.aspx (all internet references were accessed in July 2021);
UN Human Rights, “Special Procedures of the Human Rights Council”, available at: https:/tinyurl.com/
vxa9ydsz; Human Rights Council, Manual of Operations of the Special Procedures of the Human Rights
Council, August 2008, available at: www.ohchr.org/EN/HRBodies/SP/CoordinationCommittee/Pages/
Manualofspecialprocedures.aspx

2 Charter of the United Nations, 1 UNTS XVI, 24 October 1945, Chap. VII.
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analyze what processes are in place in regulating these measures, for what purpose
they are applied, what means are used, and what are their consequences. Another
purpose of the mandate is to qualify these measures from the point of view of
international law, because it is necessary to admit that today there are diverse
views on the legality of these measures. Moreover, there is a discrepancy about
the definition of UCMs itself. It is important to note that there is no recognized
definition, and therefore there are disputes about which measures are legal and
which measures are illegal. In numerous resolutions, the Human Rights Council®
as well as the UN General Assembly* have announced that all UCMs are illegal.
That is why States and regional organizations insist that they are not imposing
UCMs but are rather imposing measures which they perceive as legitimate
sanctions/restrictive measures, and as such, they should not be prohibited and do
not fall under this mandate. Therefore, an assessment of the legality of measures
to qualify them as UCMs or not is also important for the purpose of the mandate.

Thematic reports

Another aspect of the mandate is to identify spheres of interest and to prepare
thematic reports to be delivered to the Human Rights Council and to the UN
General Assembly. In the absence of definitions and in view of the discrepancy
between States and regional organizations on the assessment of unilateral
measures, my reports to the Human Rights Council and General Assembly in
2021 are focusing on the problem of the notion, elements, types and
characteristics of unilateral sanctions as well as the identification of targets of
unilateral sanctions.”> The call for contributions has been sent to all States, expert
academics, non-governmental organizations [NGOs] etc.

Country visits

The next sphere of the mandate is to carry out country visits. Unfortunately, today
many countries are under severe sanctions regimes, and it is therefore necessary to
visit these countries in order to analyze the situation in the field and to assess, as a
result, what the impact of unilateral sanctions imposed on these countries is. For
instance, last year, I had visits to Qatar and Venezuela.

3 HRC Res. 15/24, 6 October 2010, paras 1-3, available at: https:/undocs.org/en/A/HRC/RES/15/24; HRC
Res. 19/32, 18 April 2012, paras 1-3, available at: https://undocs.org/en/A/HRC/RES/19/32; HRC Res. 24/
14, 8 October 2013, paras 1-3, available at: https:/undocs.org/en/A/HRC/RES/24/14; HRC Res. 30/2, 12
October 2015, paras 1-2, 4, available at: https://undocs.org/en/A/HRC/RES/30/2; HRC Res. 34/13, 24
March 2017, paras 1-2, 4, available at: https:/undocs.org/en/A/HRC/RES/34/13; HRC Res. 45/5, 6
October 2020, Preamble, available at: https://undocs.org/en/A/HRC/RES/45/5.

4 UNGA Res. 69/180, 18 December 2014, paras 5-6, available at: www.ohchr.org/Documents/Issues/UCM/
Res/A-RES-69-180.pdf; UNGA Res. 70/151, 17 December 2015, paras 5-6, available at: www.un.org/en/
ga/search/view_doc.asp?symbol=A/RES/70/151; UNGA Res. 71/193, 19 December 2016, paras 5-6,
available at: www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/71/193.

5 The report to the Human Rights Council is to be presented in September 2021, and the report to the
General Assembly in October 2021.
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Impact on human rights

When we speak about the impact of unilateral sanctions on the enjoyment of human
rights within the scope of the mandate, the aim is to qualify unilateral measures
under international law and to identify affected individuals, or groups of
individuals, as well as the humanitarian impact of measures taken. The last
important aspect of the mandate is to identify whether the mechanisms of
humanitarian exceptions and delivery of humanitarian aid are neither effective
nor efficient due to the impediments which take place because of sanctions, or
due to the non-cooperation of governments or any other reasons.

Methodology

When it comes to the methodology of work of the mandate, it is necessary that I try
to use all possible mechanisms available. I described this in my first report to the
Human Rights Council in September 2020, which elucidated the roadmap for the
development of the mandate.® Besides the thematic reports and country visits, I
pay lots of attention to cooperation with NGOs because of their field presence,
and also because they are facing both negative consequences (in particular, their
assets or assets of their staft are frozen) as well as impediments (problems with
getting humanitarian licenses, rejections of requests to do bank transfers, etc.)
when performing their work. I also place a huge emphasis on cooperation with
the academic community because I believe that this sphere and their
contributions are underestimated.

There are a lot of factors to be taken into account. For example, there are
specifics when unilateral sanctions are applied in the course of an armed conflict,
outside of an armed conflict, or when it is disputed whether the situation can be
classified as an armed conflict or not. I cooperate with States and with
international organizations because this mandate comes very close to a number of
different aspects: maintenance of international peace and security, international
responsibility, international criminal law, the struggle against international
terrorism, and many others. For example, in November 2020 I was invited as a
speaker at an Arria-Formula meeting of the UN Security Council, where the
aspect of cooperation regarding the interaction/impact of unilateral sanctions on
the maintenance of international peace and security was discussed.” I also try to
work actively with other international organizations such as the Office of the UN
High Commissioner for Refugees and the International Organization for
Migration because the application of unilateral sanctions—together with the

6  Alena Douhan, Negative Impact of Unilateral Coercive Measures: Priorities and Road Map, UN Doc. A/
HRC/45/7, 1 July 2020, available at: https:/undocs.org/en/A/HRC/45/7.

7 Alena Douhan, “Statement of the Special Rapporteur on the NEGATIVE impact of the Unilateral
Coercive Measures on the Enjoyment of Human Rights”, 25 November 2020, available at: www.ohchr.
org/Documents/Issues/UCM/UCM-Arria-Formula-meeting.pdf; Virtual Arria-Formula Meeting on
“End Unilateral Coercive Measures Now”, available at: https:/media.un.org/en/asset/k1l/k115rfnox1
(part 1), https:/media.un.org/en/asset/k1f/k1fnor8vmq (part 2).
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existence of armed conflict—quite often initiates or influences flows of refugees
and migrants to neighbouring countries, as has happened or is still happening
with Syrian and Venezuelan migrants/refugees and undocumented Afghan
refugees in Iran.

You have mentioned several times, including in your guidance note on COVID-19®
and your first report to the Human Rights Council,® the relevance of international
humanitarian law [IHL] to UCMs. Would you be able to expand on this? What do
you see as the interplay between UCMs and IHL? Would you go as far as to say
that UCMs must comply with IHL?

UCMs and armed conflict

In my opinion, this question deals with several perspectives concerning the
application of unilateral sanctions/UCMs. All of those perspectives are very
important in my opinion. First of all, quite often, UCMs/unilateral sanctions are
applied in situations where there is an armed conflict in the country, or there is
some sort of civil disorder which—depending on the circumstances—can or
cannot be qualified as a conflict of non-international character. The government
or the opposition or opposition groups do not recognize the fact of the existence
of the armed conflict, but sanctions are imposed. In other situations, unilateral
sanctions are imposed outside of any armed conflict, but the consequences of
their application have sometimes been claimed to constitute a crime of aggression
or a crime against humanity, as has been done, for example, by Venezuela in its
referral to the International Criminal Court [ICC].10

UCMs and UN Security Council sanctions

It is important to take into account that when we speak about the application of
unilateral sanctions, we may or may not have the authorization of the UN
Security Council. Even in a situation where there are relevant Security Council
resolutions and the Security Council tries to handle the conflict, quite often
unilateral sanctions go much further, listing more people or companies than was
authorized by the Security Council, imposing new types of sanctions, or
implementing penalty mechanisms (US and EU restrictive measures imposed in
the course of the struggle against international terrorism; EU sanctions against
Afghanistan, Eritrea, Haiti, Iraq, North Korea, Somalia and Sudan). From an
international law standpoint the above excessive unilateral measures are not
authorized, have no other legal grounds, and thus exacerbate the calamities of

8 Alena Douhan, “COVID-19 Human Rights Guidance Note: Negative Impact of Unilateral Sanctions
during the State of Emergency”, 1 May 2020, available at: www.ohchr.org/Documents/Issues/UCM/
UCMCOVIDI19GuidanceNote.pdf.

A. Douhan, above note 6, paras 103, 110.

10 ICC, “Statement of the Prosecutor of the International Criminal Court, Mrs Fatou Bensouda, on the
Referral by Venezuela regarding the Situation in Its Own Territory”, 17 February 2020, available at:
www.icc-cpi.int/Pages/item.aspx?name=200217-otp-statement-venezuela.
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armed conflicts or other situations of violence, without any guarantee of human
rights protection.

International humanitarian law, human rights law and refugee law

In the case of unilateral sanctions, during the course of my interactions with States I
refer to their obligations to observe human rights law, IHL and international refugee
law. However, my main approach and message that I try to put forward to States is
that human rights should be protected in all situations and that this should be their
primary concern regardless of their political approaches to specific situations,
conflicts, and parties to the same. In my opinion, in certain situations it may be
complicated to differentiate exactly what legal framework should be applied, but
they should all be taken into account by States in order to guarantee protection
of the people who are affected by the conflict or who are affected by the
application of these unilateral sanctions.

Delivery of humanitarian aid

An important element of interaction with IHL standards is the problem of delivery
of humanitarian aid. If we look at, for example, the Additional Protocols to the
Geneva Conventions,!! both of them provide, in my opinion, for the right of a
population to get access to humanitarian aid and not be deprived of the essential
means of their subsistence. However, when we look at the situation in the
absence of international or non-international armed conflict we do not have this
explicit prescription and we do not speak about these rights. That is why from a
legalistic point of view, IHL enables the right to get humanitarian aid and also
sets forth the principle of non-discrimination and impartiality as it concerns the
availability and distribution of humanitarian aid.

There are some provisions in the Human Rights Council resolutions which
regulate the functioning of my mandate in this regard.!? I believe that it is very
important, keeping in mind the need to protect human rights and to guarantee
the basic humanitarian needs of people, to apply the prohibition on
discrimination when distributing humanitarian aid, even in situations where no
armed conflict exists or the qualification is doubtful. Unfortunately, several
humanitarian NGOs have reported to me that they quite openly face some sort of
pressure preventing them from delivering humanitarian aid to certain territories
or to the territory under the control of certain opposition or governmental

11 Protocol Additional (I) to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts, 1125 UNTS 3, 8 June 1977 (entered into force 7 December
1978), Arts 54, 69, 70; Protocol Additional (II) to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of Non-International Armed Conflicts, 1125 UNTS 609, 8 June
1977 (entered into force 7 December 1978), Art. 14. See also Anna Segall, “Economic Sanctions: Legal
and Policy Constraints”, International Review of the Red Cross, Vol. 81, No. 836, 1999, available at:
www.icrc.org/en/doc/resources/documents/article/other/57jq73.htm.

12 HRC Res. 15/24, above note 3, para. 8; HRC Res. 19/32, above note 3, para. 11; HRC Res. 34/13, above note
3, Preamble, para. 11.
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groups by countries which impose sanctions. That clearly violates, in my opinion,
the right to access to humanitarian aid as well as the principle of non-
discrimination, and that is why the application by analogy of these rules of IHL
in the face of human suffering is very important.

Unilateral sanctions or UCMs a crime against humanity?

Recently there has been a new trend in the interaction between IHL and the
application of unilateral sanctions or UCMs. Quite openly, countries targeted by
severe sanctions are referring to the application of UCMs as a crime against
humanity or a crime of aggression. In the responses I received from the call for
contributions when I was preparing a report on the negative impact of UCMs
during the pandemic, a number of sanctioned States referred to such unilateral
measures as a crime against humanity.!> A very recent development includes the
Venezuelan referral submitted to the ICC to consider the case of application of
sanctions against Venezuela as an international crime.!* The referral was
submitted a year ago. We do not have any decision yet, but that is one of the
contemporary developments which we can identify.

Looking ahead, how can States best ensure, across the breadth of different legal
traditions in the world, that their approach to UCMs is consistent and fully
compliant with all applicable rules of international law? Are there examples of
good drafting practice which States could lean on?

Legal rather than political perspective

It is necessary to acknowledge that in accordance with resolutions of the Human
Rights Council and the UN General Assembly, UCMs are illegal'®> —and it is very
complicated to speak about good practice in the application of illegal measures.
The main idea, as well as the main recommendation that I have, is to stop
looking at the application of unilateral sanctions in political terms only.
Unfortunately, today there is a fierce discussion about sanctions in absolutely
black-and-white terminology. They are viewed as either something good applied
against someone bad, or vice versa: any unilateral measures are viewed as
something totally illegal regardless of the form or type. That is why I believe we
need to stop looking at them from a political perspective and start acting in
accordance with international law to guarantee human rights protection. In
accordance with international law, States are free to try to influence the policy

13 Alena Douhan, Negative Impact of Unilateral Coercive Measures on the Enjoyment of Human Rights in the
Coronavirus Disease Pandemic, UN Doc. A/75/209, 21 July 2020, available at: www.undocs.org/en/A/75/
209.

14 ICC, above note 10.

15 HRC Res. 15/24, above note 3, paras 1-3; HRC Res. 19/32, above note 3, paras 1-3; HRC Res. 24/14, above
note 3, paras 1-3; HRC Res. 30/2, above note 3, paras 1-2, 4; HRC Res. 34/13, above note 3, paras 1-2, 4;
HRC Res. 45/5, above note 3, Preamble; UNGA Res. 69/180, above note 4, paras 5-6; UNGA Res. 70/151,
above note 4, paras 5-6; UNGA Res. 71/193, above note 4, paras 5-6.
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and behaviour of other States, but by legal means only. In particular, in a situation
which can be qualified as a threat to peace, a breach of the peace or an act of
aggression, the mechanisms of the UN Security Council may be used —that is,
Chapter VII of the UN Charter.

Trade, investment agreements and diplomatic relations

Where the severity of the threat does not amount to a breach of the peace or an act of
aggression, States are free to impose measures in accordance with international
law — for example, denouncing economic or trade agreements in accordance with
the rules of the agreement, stopping diplomatic relations, or deciding not to
engage in cooperation.

“Countermeasures”

A mechanism that is very important, in my opinion, is the law of international
responsibility. Some States in their practice insist that measures taken by them do
not constitute UCMs but are rather countermeasures. The mechanism of
countermeasures is well known under international law. At the same time, any
measures taken as countermeasures should correspond to the law of international
responsibility. In particular, under the Draft Articles on Responsibility of States
for Internationally Wrongful Acts, they can only be taken by the directly affected
States in response to violations of international obligations in order to restore
fulfilment of those obligations; they shall be proportionate to the violation and
temporary; and they shall not violate human rights, peremptory norms of
international law or humanitarian law.!® Naturally, countermeasures can also be
taken by States other than directly affected States in response to violations of erga
omnes obligations like aggression, genocide, apartheid or mass gross violations of
fundamental human rights shocking the conscience of mankind.!”
Countermeasures could thus help to restore violated international obligations but
in a legal way and without a negative humanitarian effect.

The International Criminal Court

Another instrument is the possibility of submitting a referral to the ICC within its
jurisdiction when international crimes are committed. I remind all States about the
existence of universal jurisdiction in situations when international crimes are
committed. Unfortunately, these mechanisms are quite often forgotten. If we look
at the practice of the ICC, one can cite, for example, cases submitted by a group
of countries against Venezuela and by Venezuela against the United States. The
use of the judicial mechanism guarantees that those who commit international

16 International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful
Acts, 2001, Art. 50.
17 Ibid., Art. 48(1)(b).
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crimes do not enjoy impunity, but at the same time it provides due process
guarantees and prevents any violation of human rights. Unfortunately, today
States often prefer to impose sanctions instead of starting a criminal case in an
international or national court as it is easier and faster, and the standards of
proof are nearly non-existent.

Counterterrorism measures as an example

Here, the struggle against international terrorism both in the course of armed
conflict and outside of conflict may serve as an illustrative example. Resolutions
of the UN Security Council in the period of 1999 to 2001'® referred to the
obligation of all States to suppress international terrorism by all means, but it
started to become clear that this “all means” might affect human rights and
international humanitarian law. So, within a couple of months, by October 2001
(Resolution 1370), we see that the terminology of Security Council resolutions
had begun to refer to the obligation of States to supress international terrorism
by all means and with due account to the UN Charter and later to international
law, human rights law, humanitarian law and refugee law.!® The global
counterterrorism strategy of the UN refers to the obligation to protect human
rights and to protect humanitarian law as one of the important preventive
mechanisms in the suppression of international terrorism.?° One should not
violate human rights in order to protect human rights.

Good practice: Detailed guidance

When we come to good practice, I am carefully optimistic in mentioning the
attempts of States to develop more detailed guidelines in the sphere of
humanitarian exemptions and delivery of humanitarian aid.?! They are far from
ideal, but I believe that these are the essential first steps which need to be taken.
The same role is to be played by the recently established EU-level contact point
for humanitarian aid in environments subject to EU sanctions.?? There are
numerous problems with this mechanism, but it is still a good step forward to
understand and acknowledge that these problems exist.

18 UNSC Res. 1267, 15 October 1999, para. 3; UNSC Res. 1333, 19 December 2000, para. 3; UNSC Res. 1373,
28 September 2001, para. 2.

19 UNSC Res. 2199, 12 February 2015; UNSC Res. 2249, 20 November 2015; UNSC Res. 2354, 24 May 2017,
and many others.

20 UNGA Res. 60/288, 20 September 2006, available at: https://undocs.org/A/RES/60/288.

21 European Commission, “Commission Guidance Note on the Provision of Humanitarian Aid to Fight the
Covid-19 Pandemic in Certain Environments Subject To EU Restrictive Measures”, 16 November 2020,
available at:  https:/ec.europa.eu/info/sites/info/files/business_economy_euro/banking and_finance/
documents/201116-humanitarian-aid-guidance-note_en.pdf.

22 European Commission, “EU-Level Contact Point for Humanitarian Aid in Environments Subject to EU
Sanctions”, available at: https:/tinyurl.com/59acr5fs.
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European Court of Justice sanctions cases

The second good tendency that should be taken into account is the developments
that exist in the practice of the European Court of Justice [ECJ] in its so-called
sanctions cases. Article 275 of the Treaty on the Functioning of the European
Union provides for the possibility of bringing a case to the attention of the ECJ, if
sanctions are imposed against individuals.?®> For a long period of time there were
just a few cases, but the activity of the ECJ in sanctions cases has enormously
increased over the last five years and we see now that more than 360 decisions
have already been taken. This mechanism provides the possibility of accessing
justice.?*

Recommendations

To conclude, I believe the first recommendation is to observe international law
standards; second, to carry out a humanitarian assessment of any unilateral
measures taken; and third, to apply some sort of precautionary humanitarian
principles to any unilateral activity that is taken by States.

The title of your mandate refers to the negative impact of UCMs. Is it all negative,
or do you see any potential usefulness of UCMs?

The lawyer in me says that if we believe that UCMs are illegal, we cannot speak
about the potential positives or potential usefulness of these measures, and that is
why I will speak again on unilateral sanctions more generally. When we speak
about the impact of the measures, the main point is that States should act in
accordance with the rule of law. This means that they cannot perform illegal
activities and therefore they cannot apply UCMs. However, as I mentioned in
response to the previous questions, they can take unilateral activity which is in
conformity with international law. The unilateral activity being in conformity
with international law is an important means of international intercourse. It is a
means which may help States to settle their disputes and their differences in a
peaceful way, and will positively impact, in my opinion, the situation in their
societies.

Negative impacts

Regarding the negative impact of UCMs that falls within the mandate, I believe that
first of all it is necessary to understand what is meant by a “negative impact”. That is
one of the purposes of the mandate. I have observed total unawareness about this
negative impact. There is a constant discussion about the evidence-based

23 Treaty on the Functioning of the European Union, 26 October 2012, Art. 275, available at: https:/eur-lex.
europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT.

24 “Sanctions Judgments”, Sanctions: Law, Practice and Guidance, available at: www.europeansanctions.
com/judgment/.
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approach to this: is there any negative impact or none at all? How can the specific
negative impact of specific unilateral measures be identified? I have been asked these
questions repeatedly. We need to take into account that unilateral sanctions are
never the only reason for problems in a country because quite often such
sanctions are applied in situations where, for example, there is an ongoing armed
conflict in the country and the infrastructure of the country itself is already
affected by the conflict, or there are internal disturbances or some other problems
in the country.

I have been repeatedly asked how I assess the impact of sanctions. When we
speak about the application of unilateral sanctions, especially the sectoral or
economic ones, or the situation of freezing assets of countries in banks abroad,
we speak about the comprehensive negative impact on the economies of such
countries. Targeted sanctions imposed on individuals and companies have less
direct effect but, in their multiplicity, and in view of the existing over-compliance,
may have a similar effect. All these measures exacerbate already existing
economic problems in the country. Indeed, we can never exactly identify the
exact impact of unilateral sanctions applied to States because of the pre-existing
economic, military, social or humanitarian problems in those States. Therefore,
my aim is to identify the trends in different areas of the economy, social
guarantees, education and development in order to see how all these spheres have
been affected by sanctions.

I will cite here the example of my recent country visit to Venezuela.
Statistics, verified from different sources, clearly show that starting from the
moment when sanctions were first imposed in 2015, levels of child mortality,
maternal mortality, and mortality of people with diseases like HIV and diabetes,
or infections like malaria and yellow fever, have increased. That is a clear
demonstration of a negative impact. The situation was not ideal beforehand, but
the sudden increases of all these rates is a clear sign. The same can be said for
cases of malnutrition, and the increase in poverty levels. It may have well been
the case that the medical insufficiency and malnutrition persisted even before
these sanctions were imposed, but it is undeniable that they have been
exacerbated since the implementation of such measures, which is a clear sign of a
negative humanitarian impact.

Therefore, when we speak about the application of sectoral sanctions or the
freezing of assets, quite often the whole population is affected. We speak not only
about the absence of luxury goods, but rather about the unavailability of food,
medicine, access to medical treatment, water, electricity, gas, fuel and other basic
means of subsistence. This is especially important for countries which have
already been affected by armed conflicts because the infrastructure there is
already depleted. The above measures affect all categories of human rights, from
the rights to education, access to information and freedom of expression—
because of lack of access or interruptions to electricity or internet coverage —to
the right to fulfilment of basic needs such as access to drinking water, sanitation,
food and medical assistance. As a result, even freedom from suffering and the
right to life are affected. When people cannot guarantee their basic needs, death
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rates —maternal, children, people suffering from chronic diseases, etc.—usually
increase. The effects of unilateral sanctions in the course of the pandemic are
very illustrative in this regard.?> This is why there were repeated calls from the
UN Secretary-General?® and from the High Commissioner for Human Rights?” to
lift sanctions in the course of the pandemic because the impact of sanctions in
the targeted societies was enormous. Insufficiency of medicine and vaccines, and
unavailability of medical aid, was especially complicated for people in the targeted
societies, who appeared to be even more vulnerable and appeared to be
discriminated against in comparison to other States.

Another important negative impact is that as soon as a State starts to
receive limited resources as a result of the sanctions, it naturally stops all
development programmes. The resources are used to guarantee the survival and
basic needs of the population. Educational, development and reconstruction
projects are usually stopped, and the right to housing is also affected. All
economic projects are stopped. It affects a lot of economic and social rights,
including the right to work, to decent labour, to housing and to education, and it
results in child labour and increasing rates of involvement in the grey economy
or criminal activity, human trafficking and prostitution.

Targeted sanctions

When we speak about the negative impact of targeted sanctions, we need to take into
account the variety of targets and the grounds for their listing as well as a number of
other aspects. A number of individual sanctions have been imposed on individuals
and companies for alleged involvement in committing international crimes.
However, no attempt has ever been taken to bring such cases for consideration
before the ICC or to start a case domestically on the basis of universal
jurisdiction. As a result, if the international crimes really took place, their
perpetrators do not face any criminal charges, but a huge group of people suffer
from economic and travel limitations and are publicly announced to be
international criminals without any court verdict, in violation of the presumption
of innocence and with very limited opportunities to access court institutions.

A larger group of individuals and companies are directly designated for
alleged wrongful activity which cannot be qualified as international crimes and

25 See A. Douhan, above note 13.

26 Antoénio Guterres, “Remarks at G-20 Virtual Summit on the COVID-19 Pandemic”, 26 March 2020,
available at: www.un.org/sg/en/content/sg/speeches/2020-03-26/remarks-g-20-virtual-summit-covid-19-
pandemic; Anténio Guterres, “We Are All in This Together: Human Rights and COVID-19 Response
and Recovery”, 23 April 2020, available at: www.un.org/en/un-coronavirus-communications-team/we-
are-all-together-human-rights-and-covid-19-response-and; “COVID-19 Shows ‘Urgent Need’ for
Solidarity, UN Chief Tells Nobel Forum”, UN News, 11 December 2020, available at: https:/news.un.
org/en/story/2020/12/1079802. See also UNGA Res. 74/270, “Global Solidarity to Fight the
Coronavirus Disease 2019 (COVID-19)”, 3 April 2020, available at: https://undocs.org/en/A/RES/74/270.

27 UN Human Rights, “Bachelet Calls for Easing of Sanctions to Enable Medical Systems to Fight COVID-19
and Limit Global Contagion”, 24 March 2020, available at: www.ohchr.org/EN/NewsEvents/Pages/
DisplayNews.aspx?NewsID=25744&LangID=E.
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therefore no grounds for the exercise of universal jurisdiction exist. This clearly
demonstrates an attempt to expand national or regional jurisdiction beyond
national borders. At the same time, practice demonstrates no attempt to start
criminal processes, even when grounds for national jurisdiction exist. I would cite
here a case of six Nigerian individuals who have been sanctioned by the United
States for committing cyber fraud schemes against US citizens.?® Committing
information technology fraud against the United States is a crime against that
country and I would recommend for this situation a criminal prosecution.

When we speak about those who have been targeted by sanctions, some of
them are designated for something that does not constitute a crime at all and
therefore I see here serious problems as concerns the limitation of their rights in
the absence of a legal ground. Moreover, they are designated without any court
hearing and therefore without any fair trial guarantees, which is why, as I said, I
welcome the access to justice in cases at the ECJ.

Another example of the negative impact of targeted sanctions against
individuals can be seen in those sanctions imposed against judges and officials of
the ICC.?° In these cases, the situation becomes even more expanded because we
speak about the problems of the privileges and immunities of those judges, and
moreover the impediment of their access to justice. There is a communication
which has been forwarded to the United States by the group of Special
Procedures;*® I was one of the signatories. In my opinion, the sanctions against
the ICC judges and officials not only negatively affect these people in particular,
but also undermine the Court’s ability to bring to justice perpetrators of war
crimes and crimes against humanity which have been committed in the territory
of Afghanistan. Although no response has been received, I note with pleasure that
the sanctions have been reversed.?!

The final negative impact I need to mention when I speak about targeted
sanctions is that they have indirect effects. Not only the designated people are
affected, but also their business partners, the employees of the companies of
designated people, the employees of their partner companies, the beneficiaries of
humanitarian aid that has not been received because of the designation of donors,
and a number of other groups who have been somehow negatively affected
because of over-compliance with stringent sanctions.

One consistent criticism with regard to UCMs — as with other forms of restrictive
measures—is that they may contribute to overly cautious behaviour by

28 US Department of the Treasury, “Treasury Sanctions Nigerian Cyber Actors for Targeting U.S. Businesses
and Individuals”, press release, 16 June 2020, available at: https:/home.treasury.gov/news/press-releases/
sm1034.

29 Executive Order 13928, “Blocking Property of Certain Persons Associated with the International Criminal
Court”, 11 June 2020, available at: www.federalregister.gov/documents/2020/06/15/2020-12953/blocking-
property-of-certain-persons-associated-with-the-international-criminal-court.

30 AL USA 15/2020, 23 June 2020, available at: https:/spcommreports.ohchr.org/TMResultsBase/
DownLoadPublicCommunicationFile?gld=25379.

31 US Department of State, “Ending Sanctions and Visa Restrictions against Personnel of the International
Criminal Court”, press release, 2 April 2021, available at: www.state.gov/ending-sanctions-and-visa-
restrictions-against-personnel-of-the-international-criminal-court/.
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commercial actors, including financial institutions, in terms of which clients they
accept, to whom they agree to transfer funds, etc. This practice is known as “de-
risking”. In your experience, what are the risks associated with, and the
consequences of, “de-risking” by the private sector, overall as well as
particularly when it comes to their impact on the work of impartial
humanitarian organizations? Are those risks any different, or any greater, for
UCM:s as opposed to UN Security Council sanctions?

Over-compliance and humanitarian organizations

The question of de-risking is often discussed in terms of over-compliance with
sanctions, and indeed over-compliance is cited today as one of the major
problems of the application of unilateral sanctions. I have been told that the fear
of imposing sanctions is affecting human rights more than the actual unilateral
sanctions themselves, and that is something I have heard equally from NGOs,
private companies and individuals. As mentioned earlier, I pay a lot of attention
to cooperation with NGOs because they work on the ground and are aware of the
impediments in the field. I have held several meetings with them to discuss
problems they have faced while working within sanctions regimes. They all
unanimously referred to problems with over-compliance, and I will now mention
some aspects about which they complained.

Problems of over-compliance: De-risking

The first issue is that the concept of de-risking is used by everyone today. On the one
hand, it is used by the banking system, especially taking into account that the
banking system is all interrelated and the majority of banks in whatever country
they are placed have corresponding banks in the countries that impose one or
more types of sanctions. Therefore, these banks prefer either to refrain from any
bank transfers or to make it a long, cumbersome process. It has been reported to
me, for example, concerning bank transfers to severely targeted societies like Syria
or Venezuela, that the duration of bank transfers has moved from two days to up
to 45-60 days. The costs for bank transfers have increased from 0.25-0.5% to
5-10% for one bank transfer. The same rules are applied to humanitarian
organizations when they try to make these bank transfers; some of them refer to
losing a tenth of the aid money they try to use for humanitarian activity within
the banking sector purely because of a bank raising its transfer fees or refusing to
make a transfer. Delivery companies feel that they are at risk of facing civil or
criminal charges from the side of sanctioning States, and that is why they charge
more. Sometimes humanitarian organizations have to work through several
agents, and it is necessary to pay these agents. As a result, some humanitarian
actors report that the amount of money which was initially allocated for
humanitarian purposes can sometimes be twice what it could have been without
all these extra charges and delays. The timely delivery of humanitarian aid,
especially in societies which face serious crises or which are in conflict or
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immediate post-conflict situations, is very important as it pertains to the lives of
affected populations.*?

Problems of over-compliance: Donors

Another problem which has been repeatedly complained about by humanitarian
organizations is the fear that donors have. Humanitarian organizations have said
that donors from various countries are quite openly reluctant to provide
humanitarian aid or to provide money to deliver humanitarian aid to countries
which have been targeted by sanctions of the State of nationality of the donor,
because these donors are very scared to be listed for providing such aid. The
unwillingness of donors to be involved in the provision of humanitarian aid
means that humanitarian organizations have less money for humanitarian
operations. Secondly, humanitarian organizations have to do extensive reporting
about the purposes and the final targets/beneficiaries of the humanitarian aid that
has been delivered. Moreover, a number of humanitarian organizations have
complained that the bank accounts of the organizations and of their employees
have been frozen because of making these financial transfers or trying to be
involved in some operations to deliver humanitarian aid. Due to over-
compliance, they even refer to problems in transferring the salaries of people
working in the field in the targeted societies, although these people are employees
of those humanitarian organizations.

Private businesses

I should say that the same problems are faced by private businesses as well. Private
businesses are usually not directly listed, but because of de-risking or over-
compliance, they face problems very similar to those dealt with by humanitarian
organizations. Producers often refrain from cooperating with them directly
because they are from targeted societies. They have to act via several agents,
including several delivery or transportation companies. They have to find ways to
do several bank transfers via several banks, and they say that this is very lengthy
and costly, and results in a two-, three- or four-fold price rise from the point of
view of the end consumer. It is necessary to note that the people in the targeted
societies are also already suffering and are usually at some level of poverty, and
they need humanitarian aid and other goods to be brought over for their survival.

Practice of the UN Security Council

When I compare this situation with the practice of the UN Security Council, there is
quite a bit of difference. First of all, I have not heard about cases of over-compliance
with resolutions of the UN Security Council. The number of UN Security
Council resolutions is not that huge, the resolutions are rather clear, and the

32 A. Douhan, above note 13.
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decision-making process is not fast. It is also possible to find all of them online
easily, so any actor around the world is clearly aware of the number and scope of
UN Security Council sanctions. Secondly, there is no huge risk that the UN
Security Council will impose secondary sanctions over those who are violating its
resolutions today or tomorrow, so the process is transparent and the process is
usually not that fast. When we speak about unilateral sanctions, however, the
secondary sanctions—or sanctions for trading with designated companies — may
be imposed within one or two days, or within the week. This is why companies
feel this risk of being under sanctions constantly. The third point is that the
practice of the UN Security Council since the late 1990s and early 2000s reveals
that there have been repeated efforts to assess the humanitarian impact of its
sanctions.>®> There are reports which have been done by UN institutions,
including under the supervision of the UN Economic and Social Council, in that
regard.>* Unfortunately, so far there have been no reports and no assessment of
the humanitarian impact of unilateral sanctions. That is why I would say that the
aspect of de-risking and over-compliance exists to a certain extent when we speak
about sanctions of the UN Security Council, but there is a continuous policy to
minimize this negative impact and to assess the humanitarian impact of those
sanctions. This is absolutely not the case for the application of unilateral
sanctions today, and that is why the over-compliance problem is grave and
continues to grow.

Recently, there has been a strong focus on the indirect effect that sanctions and
other restrictive measures may have on civilians in conflict zones. What risks do
you see arising from the use of UCMs without due regard for their wider social
implications?

33 W. Michael Reisman and Douglas L. Stevick, “The Applicability of International Law Standards to United
Nations Economic Sanctions Programmes”, European Journal of International Law, Vol. 9, No. 1, 1998,
pp- 100, 103-104, 110-111, 114-116, 120-121. A similar position is expressed in Ioana M. Petrescu, “The
Humanitarian Impact of Economic Sanctions”, Europolity, Vol. 10, No. 2, 2016, pp. 207-210; Marc
Bossuyt, “The Adverse Consequences of Economic Sanctions”, 2000. On the assessment of the
humanitarian effect of UN Security council sanctions, see also Katie King, Naz K. Modirzadeh and
Dustin A. Lewis, “Understanding Humanitarian Exemptions: UN Security Council Sanctions and
Principled Humanitarian Action”, Working Group Meeting Memorandum, Harvard Law School
Program on International Law and Armed Conflict, Counterterrorism and Humanitarian Engagement
Project, 2016, available at: https:/tinyurl.com/spb9hkbe; Alice Debarre, “Safeguarding Humanitarian
Action in Sanctions Regimes”, International Peace Institute, June 2019, available at: www.ipinst.org/
wp-content/uploads/2019/06/1906_Sanctions-and-Humanitarian-Action.pdf; High-Level Review of UN
Sanctions Working Group 3, UN Sanctions: Humanitarian Aspects and Emerging Challenges,
Chairperson’s Report, 19 January 2015; Claude Bruderlein, “Coping with the Humanitarian Impact of
Sanctions: An OCHA Perspective”, 2 December 1998; Marco Alberto Veldsquez Ruiz, “International
Law and Economic Sanctions Imposed by the United Nations’ Security Council: Legal Implications in
the Ground of Economic, Social and Cultural Rights”, Revista Colombiana de Derecho Internacional,
No. 21, 2012.

34 Marc Bossuyt, “The Adverse Consequences of Economic Sanctions on the Enjoyment of Human Rights”, 5 April
2012, available at: www.ohchr.org/Documents/Events/WCM/MarcBossuyt_WorkshopUnilateralCoerciveSeminar.
pdf; M. Bossuyt, above note 33.
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Non-selectivity

Again, T will begin by citing the experiences of a humanitarian organization. This
organization has stated that when military force is applied, it is usually applied
against certain regions, and people there are affected. However, when unilateral
sanctions are applied, they are not selective — they are applied against the entire
population of the country, and that is one of the risks. I have heard some
statements from NGOs that the application of economic and sectoral unilateral
sanctions affects a population not less but sometimes even more than the armed
conflict as such. Therefore, I believe that the first risk is the non-selectivity of
unilateral sanctions, when the whole population of the country is affected by the
application of these measures.

Discrimination in the delivery of humanitarian aid

The second risk is the impediment to the delivery of impartial humanitarian aid
because of sanctions. This refers to situations where sanctioning countries try to
apply pressure on humanitarian organizations to deliver humanitarian aid in one
region and not to others. Naturally, in this situation, humanitarian organizations
start to get scared of being sanctioned and listed as well.

Rebuilding societies

When we speak about the risks for civilian populations, especially in the post-
COVID world or a post-conflict society, we need to speak about the problem of
very narrow interpretations of humanitarian exceptions and very narrow
approaches to the delivery of humanitarian aid. As we all know, when we speak
about post-conflict society and post-conflict peacebuilding, the reconstruction of
civilian institutions and the normal functioning of the government are very
important parts of getting past any conflict.

Unfortunately, the existing situation demonstrates that unilateral sanctions
impede the reconstruction progress. The situation in Syria is an ideal example when
we speak about the difficulty of delivering any aid or starting any activity in the
country. The imposition of sanctions, including Caesar Act sanctions,*® affects
reconstruction efforts there, as the sanctions are aimed against companies which
are involved in these efforts. These measures impede the right to housing for
people already affected by a military conflict.3® Therefore, when I talk to
humanitarian organizations, they say that sometimes it is possible to get licenses
for delivery of life-saving equipment or life-saving goods—for example, food,

35 Caesar Syria Civilian Protection Act, Public Law 116-92, Title LXXIV, 20 December 2019; Executive Order
13894, “Blocking Property and Suspending Entry of Certain Persons Contributing to the Situation in
Syria”, 14 October 2019, available at: www.federalregister.gov/documents/2019/10/17/2019-22849/
blocking-property-and-suspending-entry-of-certain-persons-contributing-to-the-situation-in-syria.

36 See AL USA 30/2020, 21 December 2020, available at: https:/spcommreports.ohchr.org/TMResultsBase/
DownLoadPublicCommunicationFile?gld=25785.
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vaccines or medicine —but it is impossible to get humanitarian exceptions for any
license for any restoration or reconstruction project, and that means that the
affected society cannot restore itself. The same is true for equipment and spare
parts, especially those that are necessary for the rebuilding of the infrastructure of
a State. Post-conflict societies are already suffering because of the destruction of
water, electricity, gas and gasoline supplies and other infrastructural damage, and
they need resources to rebuild and restore the society. However, you will find no
humanitarian license today which provides for the possibility of buying and
delivering equipment, spare parts or fuel, which can all be used to rebuild
societies. Unfortunately today, all these aspects are limiting any possible aid to
only foods and medicine, and in the best case, medical equipment and vaccines.
Such aid does not include the restoration of electricity or water supplies, the
provision of machinery, the rebuilding of the economy and so forth.

In the same vein, there has been an increasing focus on the gendered effects of
sanctions. In your experience, have you seen a relationship between UCMs and
gender issues, such as disparities in treatment, legal protections, access to
employment, and education? If you have seen such a relationship, how do you
believe that the gendered effects of UCMs can best be mitigated or prevented?

The best way to mitigate this is to start acting in accordance with international law
and to apply unilateral measures only in ways that are allowed by international law.
Indeed, the negative impact on women when we speak about the application of
unilateral sanctions is enormous today, both in situations of pre-existing armed
conflict and in the absence of armed conflict. As for my experience, women are
one of the vulnerable groups of the population that face the impact of the
application of UCMs.

Impacts of UCMs on women and girls: Employment, health, sexual and
domestic violence

UCMs always affect the economy a lot, and as soon as the economy is affected,
women will be the first ones to lose their jobs and be made to work part-time or
to get lower salaries. When they lose their jobs, it results in a rise in migration.
Women will also be the ones taking care of children because their spouses have
to earn a living. Quite often their spouses leave the country, and women are left
alone to take care of children even when their spouses have no job. Because of
these two reasons, quite often women become involved in criminal activity,
including prostitution and human trafficking. When we speak about these two
aspects, we come to the health concerns as well. If the society is targeted by
unilateral sanctions, there are serious problems with medicine and with various
sorts of contraceptives. As a result, increasing cases of opportunistic infections
like HIV may spread amongst these women. Moreover, in a situation of total
economic crisis, because of the impact of unilateral sanctions, we speak about, for
example, prostitution, all these sorts of infections, and human trafficking not only
of adult women, but also of teenagers. Multiple cases have been reported to me
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where 12- or 13-year-old girls have been involved in prostitution to earn their food,
and we come to the issue of adolescent pregnancies, STDs, and various sorts of
sexual violence and domestic violence because of that.

Unavailability of food and medical aid

In societies that are affected by unilateral sanctions, cases have been repeatedly
reported to me of women ending up in bad health conditions when they become
pregnant or when they deliver babies, due to a lack of proper medical care and
food/nutrition. Indeed, cases have been reported of increasing rates of maternal
mortality and child mortality because of unavailability of food and medical aid.
Naturally, if for example pregnant women are not tested, their health is not
controlled or they do not have sufficient food intake needed for the baby, this
will result in a poor state of health when they deliver the baby.

Right to education

Not only are the right to work, the right to food and the right to health affected, we
also speak about the violation of the right to education. Girls will be the first ones
who will be withdrawn from school to assist at home or take up some menial jobs.

In light of all of this, I would say that yes, indeed, the gender perspective in
the face of the application of UCMs is very important, and women are indeed very
vulnerable because of all these aspects. When you look at the reports about women
that have been prepared by UN organizations in the course of the pandemic, they
demonstrate very similar trends: women are more affected because of
unemployment, domestic violence, their health, and their access to education.”
Unfortunately, in the targeted societies, they are made vulnerable twice and
affected twice.

Various terms are used when it comes to the mechanisms through which some
UCMs seek to allow for humanitarian activities to proceed: “humanitarian
exemption”, “exception” and “derogation”. How do you see their respective
scopes? Is the lack of a clearly agreed-upon understanding of these terms
problematic? How would a good humanitarian carve out a UCM in your view?

The point of terminology is one of the big problems when we talk about the
application of unilateral sanctions. We still do not know exactly how to classify
unilateral sanctions and UCMs in a legal sense, and the same is true of all these
humanitarian exceptions, exemptions and derogations. Generally speaking, I
would say that the sanctioning countries or regional organizations are just using
the terms which they believe are appropriate. There is no uniform interpretation
or application of these terms and that is why I cannot comment on the
differences between them. I would prefer to use the term “humanitarian

37 UNGA Res. 75/157, “Women and Girls and the Response to the Coronavirus Disease (COVID-19)”, 16
December 2020, available at: https:/undocs.org/en/A/RES/75/157.
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exceptions” as a generic term for all these sorts of activities. Indeed, it is necessary to
take into account and admit that all sanctions regimes theoretically provide for the
possibility of humanitarian exceptions and for the possibility of acquiring
humanitarian licenses. There are repeated attempts to provide some sort of
guidance on how these humanitarian exception licenses can be received and what
States or companies or humanitarian actors should do in this sphere.
Unfortunately, in practice, all this guidance is virtually non-applicable, and that is
the experience of humanitarian organizations I have talked to, as well as the
experience of States subject to unilateral sanctions.

Multi-layered sanctions regimes

The first reason for this is that we have multi-layered sanctions regimes and
therefore companies and humanitarian actors do not know what humanitarian
licenses they should get. For example, when they get a humanitarian licence from
the EU, they may still be sanctioned by the United States because they did not get
a licence from the United States. At the same time, if we look at the guidance
developed by the EU in November 2020 on delivery of humanitarian aid in
relation to the COVID pandemic,®® one of the questions asked in this guidance is
whether EU companies should observe or act in conformity with someone else’s
sanctions. In response, the guidance mentions that EU companies should only
observe the EU sanctions regime. In theory this sounds easy, but in practice,
banks, donors, business partners, transferors and delivery agencies will take into
account all sanctions regimes, and that is why this is one of the problems: the
multi-layered character of sanctions and the multi-layered character of getting
licenses.

Difficulty in obtaining a license

The second point is that it is not so easy to get a license. You need to know where to
go, what sanctions exist, where to apply and how to get the license. In practice,
humanitarian actors have to consult compliance companies and therefore have to
pay for their services. Quite often it is expensive, and that is why we get to the
point of de-risking. We do not know which sanctions regimes exactly exist, and
that is why the services are so expensive; as a result, many humanitarian agents
or private companies simply prefer not to take the risk. Legal norms applicable to
humanitarian exception licenses are pretty confusing and complicated, and it is
necessary to know where and how to apply. Humanitarian organizations have
reported to me that organizations with legal offices in their headquarters can
afford to do this, but the small NGOs cannot as they do not have the resources
or workforce, and are not aware of the mechanisms.

38 European Commission, above note 21.
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Lengthy application processes

The third problem that exists in this sphere is that usually the application is very
lengthy. When you speak about delivery of humanitarian aid to societies where
people are malnourished and live in poverty or societies which have been
destroyed by armed conflict, you need to deliver humanitarian aid fast to help
people survive. Getting licenses may take several months —two, three, sometimes
four—as stated by humanitarian actors. Quite often the offices which are
responsible for providing the licenses do not reply, so the companies do not even
know whether they have been heard or what they should do afterward. This is
why, for example, some non-governmental humanitarian organizations have
reported to me that they prefer to try to transfer money rather than to try to get
licenses for delivery of humanitarian goods, because there are now fewer
restrictions concerning transfers of money. However, this means that no new
goods are coming to a targeted society. Moreover, this money may be used in the
shadow economy, which increases the risk for humanitarian actors and reduces
the positive humanitarian effort in this sphere.

Burden of proof: Pure humanitarian character of delivery of humanitarian
goods

The fourth point is that the sanctioning States place a burden of proof of the “pure
humanitarian character” of the delivery of humanitarian aid on humanitarian
actors. They must guarantee that all humanitarian goods will not be used for any
activity which is not supported by the sanctioning States. Naturally, humanitarian
actors feel they are at risk, and that is why they try to minimize such activity.
There is a very narrow interpretation of pure humanitarian delivery of goods. I
will cite again the guidance developed by the EU in November 2020. The delivery
of medical goods under some situations can be used in targeted societies for non-
humanitarian purposes, such as the risk of humanitarian goods going into the
black market. There may be corruption or other criminal activity involved with
these goods, and all these risks lay on the humanitarian actor delivering them.*
The licenses that can be received are narrow in their very nature and refer only
to medicine and food. Quite often, a lot of medical goods are interpreted as dual-
use goods, including some medical equipment. It has been reported, for example,
that when it comes to the delivery of humanitarian aid to Syria, even toothpaste
is considered as being a dual-use good and is limited for the delivery of
humanitarian aid.*°

39 Ibid.

40 Sibylle Bauer, “For the Bathroom or the Missile Factory? Why Dual-Use Trade Controls Matter”,
Stockholm International Peace Research Institute, 12 December 2012, available at: www.sipri.org/
commentary/essay/2012/bathroom-or-missile-factory-why-dual-use-trade-controls-matter.
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December 2020 guidance on delivery of humanitarian aid

Over-compliance because of all these risks is enormous today. Due to all these
aspects, after consultations with humanitarian organizations, I developed a
guidance on the delivery of humanitarian aid which was published in December
2020, and in which I tried to ask sanctioning States to withdraw this enormous
burden of proof from humanitarian agents because they are trying to help and
are trying to bring some relief to people who are suffering.*!

In your first report to the UN General Assembly,*> you mentioned the importance
of humanitarian exemptions, not simply for specific products, but also for the
supply chains of humanitarian organizations. Could you expand on this issue,
and what impact it has on field operations? How can States most effectively
minimize the risks posed by incomplete exemptions, or otherwise avoid
rendering their humanitarian carve-out processes, to use your words, “rather
fictitious”?43

The whole supply chain of humanitarian aid delivery is affected by the application of
unilateral sanctions, starting from donors of humanitarian aid up to the final
beneficiaries. Therefore, in my opinion, States should take into account
humanitarian concerns when drafting humanitarian exception clauses. In my
opinion, the most important aspects are to not apply secondary sanctions to
humanitarian agents and donors when they do their humanitarian work; to
withdraw the burden of proof of humanitarian purposes from humanitarian
actors because it makes their work complicated; and to provide for the possibility
of doing reconstruction work in post-conflict or targeted societies in order to
enable the governments to do their duty to guarantee the well-being of their
populations, because if there are no resources, how can a government be expected
to do it alone? There is a need for equipment, spare parts, medical equipment,
medicine, vaccines etc. Also, I believe that it is important to guarantee due
bureaucratic process from the side of humanitarian organizations, because if you
look at the guidance and explanations existing in the sanctioning States
concerning the issuing of humanitarian licenses, they usually state that
humanitarian actors need to find their own way—where to go, whom to ask,
what documents to submit, and so on and so forth.** This is why we speak about
the feasibility of the processes: they should be made as simple and as clear as
possible so that they can be used even by the smallest humanitarian
organizations, without the need for huge teams of lawyers.

41 UN Human Rights, “UN Expert Issues Sanctions Guidance Amid COVID-19 Aid Concerns”,
10 December 2020, available at: www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=
26589&LangID=E.

42 A. Douhan, above note 13, paras 91-92 (on exempted medical supplies and non-exempted transportation
methods).

43 A. Douhan, above note 6, para. 60.

44 European Commission, above note 21.
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In the same report, you also noted that while States generally feel their legal
processes are appropriate, derogation processes can be so challenging as to go
unused by commercial and humanitarian actors.*> What challenges have
current laws presented? In the end, is a standing exemption for impartial
humanitarian activities the only viable option, and how politically achievable
do you believe this to be?

Indeed, countries differ a lot when they try to describe the idea of humanitarian
exceptions and the delivery of humanitarian aid. Quite often, the sanctioning
countries say that they are the main providers of humanitarian aid to the targeted
societies and that the mechanism of humanitarian exception licenses in their
documents is sufficient and effective. From the other side, the countries under
sanctions say that these mechanisms are insufficient, ineffective, lengthy, costly
and unhelpful. Humanitarian organizations support this point and echo the
ineptness of the current process.

Delivery of humanitarian aid: Assistance from the UN

The only exception concerning the delivery of humanitarian aid that works really
well, from my experience, is when it is done with the assistance of the
organizations in the UN system. Usually both the targeted societies and the
sanctioning countries are ready to cooperate with these organizations, which try
to help deliver humanitarian aid and which monitor how this humanitarian aid is
distributed in the country.

A new approach to the delivery of humanitarian aid

Unfortunately, I need to mention the following fact when it comes to the delivery of
humanitarian aid: governments and opposition groups as well as sanctioning States
may disagree about the control over the distribution of this aid. Humanitarian aid as
well as access to food and medicine may be used as an instrument of political
control, and that is why I try to express in all my reports the main idea that
humanitarian perspectives should be of primary importance when we discuss the
delivery of humanitarian aid. The life of every individual is the highest value. It
must be treated with care. Unfortunately, firstly, the existing humanitarian
exceptions mechanism and existing delivery of humanitarian aid are not
sufficient. Secondly, they cover only the survival of the population. If you do not
allow the population and the country to rebuild, you will have to deliver
humanitarian aid all the time afterwards to guarantee survival. That is why, in
my opinion, the concept of development is very important. The purpose should
be to help people right now and to help the country to rebuild and to be able to
guarantee its own means for the future. It is very hard to imagine that the global
community and any country will be able to deliver humanitarian aid to all

45 A. Douhan, above note 13, paras 87-89.
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countries in need for undetermined periods—especially now with the ongoing
pandemic, and when according to all reports, the world is facing a major
economic crisis, which we are still battling with.

That is also why, in my opinion, it is important to change the very idea of
the delivery of humanitarian aid, and our approach to it. First, humanitarian
concerns should prevail. Second, there should be no discrimination in access to
humanitarian aid. Third, delivery of humanitarian aid and humanitarian
assistance should not be used as a political tool. When we speak about the
survival of a population, we need to care about the lives of people first, and then
about political concerns afterwards. Fourth, there should be a clear understanding
of the procedure for obtaining humanitarian exceptions. Fifth, sanctioning
countries should do their best to avoid, or at least minimize, over-compliance.
This brings me back to a previous point: that no secondary sanctions should be
applied.

One area of importance for humanitarian actors, including the ICRC, is the
humanitarian—development nexus. Increasingly, we see that humanitarian
organizations receive funding from development actors. In turn, the latter
precondition such funding with compliance with applicable UCMs. What risks
do you see resulting from this requirement for impartial humanitarian actors in
terms of their ability to comply with the principles traditionally governing their
activities?

Limited resources

This is a very serious question and problem not only for the ICRC but also for other
humanitarian organizations. I have mentioned some of the risks already, but
generally speaking, firstly, a most important issue is the problem of limited
resources because of a need to comply with sanctions imposed and because of the
fear of coming under secondary sanctions as well.

Discrimination

Secondly, there is a risk of discrimination. Attempts to bring political concerns and
political interests into the work of humanitarian organizations are inadmissible in
my opinion. Humanitarian organizations do not have any political purpose in
their functioning. They try to bring humanitarian relief to assist people —people
affected either by conflict or by economic or humanitarian crises, or by unilateral
sanctions as such. Therefore, I believe that the principle of non-discrimination
which is applied in the course of military conflict should also be applied to all
humanitarian activity. Every person deserves to have their right to food and to
medical treatment, and deserves to enjoy the right to life as well as the right to
development. That is why, unfortunately, discrimination is a serious problem
which I hope will be discussed at the level of the United Nations. It is not
acceptable to discriminate against people and to violate their basic human rights
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in order to achieve certain common goods, because unfortunately people are
suffering because of this.

Limiting the resources of the government

The third risk is that because of all these limitations, political actors may agree to the
minimal humanitarian aid but not to reconstruction processes, and that becomes
especially evident when we speak about the application of unilateral sanctions.
Officially, unilateral sanctions are intended to limit the resources of the targeted
government. In an absence or insufficiency of resources, governments are not
able to maintain traditional social and development activities. All cooperation
stops, all sorts of assistance to the government stops, but who is suffering at the
very end? From my experience, it is the people of the country that are affected
the most due to a lack of resources for their subsistence.

From a practical perspective, for example, let us imagine a situation where
humanitarian aid has already been delivered to the country. How will it be
distributed? Considering the constraints in transportation, it is practically only
viable to use the supply chains of the government for distribution of these
humanitarian goods. That is why I reiterate that humanitarian concerns must be
placed above any political motivation as it pertains to the lives of people.

We could speak about different mechanisms. For example, in my
preliminary assessment report concerning the situation in Venezuela,*® one of my
recommendations was that the government should cooperate with the agencies of
the UN to guarantee the fair distribution of the goods which are delivered as a
sort of humanitarian aid with the assistance of the UN agencies, as well as
humanitarian goods which I hope could be bought using the frozen assets in
various banks. In this case, monitoring from the side of international agencies
can really be useful, but I can hardly imagine any situation where the goods are
delivered and fairly distributed over the whole country without any cooperation
and involvement by the government.

Is there anything else you would like to share with our readers?

It is high time to stop speaking about the application of unilateral sanctions as
something common and as the means to make someone bad become good — that
is definitely not the case. Any discourse about unilateral sanctions should stop
being assessed in black-and-white terms. This is not about policy; rather, it is
about law, human rights, and human lives, and these aspects should always be
taken into account before any unilateral measures are taken.

46 UN Human Rights, “Preliminary Findings of the Visit to the Bolivarian Republic of Venezuela by the
Special Rapporteur on the Negative Impact of Unilateral Coercive Measures on the Enjoyment of
Human Rights”, 12 February 2012, available at: www.ohchr.org/en/NewsEvents/Pages/DisplayNews.
aspx?NewsID=26747&LangID=E.
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The UN Security Council

I would also like to reiterate the practice concerning the sanctions of the UN Security
Council in the 1990s-2000s. The sanctions taken by the Security Council in that
period were absolutely legal. At the same time, it appeared that despite their
legality, their humanitarian impact was enormous, and as a result the Security
Council changed its policy towards sanctions in order to minimize this impact.

Bringing international law back into the discussion

When we speak about the application of unilateral sanctions, the majority of
measures are not in conformity with international law. Moreover, being different
from the practice of the UN Security Council, a humanitarian assessment of the
impact is usually not done, or the impact is politically assessed. That is why my
recommendations are to bring international law back into the discussion and to
use international law as a means for cooperation between States and for
settlement of any differences that States may have between each other.
Humanitarian assessments of unilateral measures must be carried out, and the
so-called humanitarian precautions principle should be considered before these
measures are taken.

The last point is that in my opinion, States should not sacrifice the existing
legal mechanisms to bring those who are allegedly guilty to justice or to settle any
disputes they have with other States. Here, I refer to the possibility of using
various competent international institutions as a means to help address all these
problems. I am very happy to see that there are an increasing number of cases in
the International Court of Justice relevant to sanctions: I speak about disputes
between Qatar and four other States,¥” and about disputes concerning the
interpretation and application of the amity treaty between Iran and the United
States.®® T would also highlight the referrals which have been brought against*®
and by Venezuela® to the International Criminal Court, and the disputes that are
brought to the World Trade Organization. These are the competent bodies which
can help in settlement and in identifying the legality of the activity, can help to
bring international law back into the discussion, and can help intermediately to
protect and safeguard human rights.

47 International Court of Justice, “Appeal Relating to the Jurisdiction of the ICAO Council under Article 84
of the Convention on International Civil Aviation (Bahrain, Egypt, Saudi Arabia and United Arab
Emirates v. Qatar)”, available at: www.icj-cij.org/en/case/173.

48 International Court of Justice, “Alleged Violations of the 1955 Treaty of Amity, Economic Relations, and
Consular Rights (Islamic Republic of Iran v. United States of America)”, available at: www.icj-cij.org/en/
case/175.

49 See: www.icc-cpi.int/itemsDocuments/180925-otp-referral-venezuela_ ENG.pdf.

50 See: www.icc-cpi.int/itemsDocuments/200212-venezuela-referral.pdf.
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1. As way of introduction, could you briefly explain your role and responsibilities
as the EU Counter-Terrorism Coordinator?

The position of EU Counter-Terrorism Coordinator (EU CTC) was initially created
by the European Council after the 2004 Madrid train bombings. The idea was to
position someone who would have an overarching view of all the policies with
regard to radicalization and terrorism in the EU and could oversee that the several
stakeholders that work on the file coordinate amongst themselves. This includes
justice, law enforcement, prosecution, diplomatic services, Ministries of Finance,
Ministries of Defence, civil society, private sector, etc. In terms of responsibilities,
firstly, the EU CTC acts as a bridge between the EU institutions and the Member
States. Secondly, he/she must anticipate future challenges and strategize sound
policy solutions to mitigate any terrorist threats. Third, the Coordinator supports
the work of the Commission and the European External Action Service whilst
helping third States outside of the EU in improving their responses to terrorism as
well. Finally, the EU CTC is the face of the EU when it comes to CT, which means
much engagement with the media and outreach-based activities.

In terms of positioning, my role is located within the General Secretariat of
the Council,! as that is probably the place where I can function most independently.
At the same time, I have always seen my role as serving all EU institutions, and not
just the Council. The means of the EU CTC are limited: I work with around five or
six advisers, most of whom are seconded from Member States. There is no budget at
my disposal and my role is not supported by a clear legal status: my position is
rooted in a Declaration by the European Council?> and supported by European
Council and Council Conclusions. While these documents hold a clear weight,
the position of EU CTC is not foreseen by the EU Treaties. Therefore, my impact
is dependent on the support and trust of the Member States and on whether they
find my position relevant.

I have been in this position for fourteen years and have been through
several major crises such as the foreign terrorist fighters (FTFs),? the terrorist
attacks in Paris in January and November 2015 and in Brussels in March 2016, as
well as other major attacks in the EU. I am now retiring at the end of August
2021. A successor has been announced. This shows that Member States continue

** This interview was conducted in Brussels on 4 May 2021 by Dr Knut Dérmann, Head of Delegation to the
European Union, the North Atlantic Treaty Organization and the Kingdom of Belgium, ICRC.

1 The Council of the EU is an institution of the EU, informally also known as the Council, that is formed by
government Ministers from each EU country who meet to discuss, amend and adopt laws, and coordinate
policies. Together with the European Parliament, the Council is the main decision-making body of the EU.
It is not to be confused with the European Council, with at least quarterly summits, and where EU leaders
meet to set the broad direction of EU policy, and with the Council of Europe which is an international
organization in Strasbourg comprising forty-seven countries of Europe and that was set up to promote
democracy and protect human rights and the rule of law in Europe.

2 Council of the EU, “Declaration on Combating Terrorism”, 7906/04, Brussels, adopted by the European
Council at its meeting on 25 March 2004, available at: https:/data.consilium.europa.eu/doc/document/ST-
7906-2004-INIT/en/pdf (all internet references were accessed in June 2021).

3 Expression also used in UN Security Council (UNSC) Resolutions. See, for instance, Resolution 2178
(2014), adopted by the UNSC at its 7272nd meeting, on 24 September 2014.
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to find the position relevant. I have to admit that I agree with this analysis. Even if I
have emphasized in the past that I am working hard to make my role redundant,
with the European Commission and European External Action Service
increasingly developing and reinforcing their own CT policies, it remains useful
to have an independent voice present, an expert travelling throughout the year
within the EU and around the world to identify the emerging trends, issues and
needs, and enabling the EU to support Member States with regards to these needs.

Notably, during my tenure I helped anticipate and highlight the issue of
FTFs (as early as 2013), as well as the issue of right-wing violent extremism in
the EU. I also pushed forward difficult subjects such as assisting President Obama
to close down the Guantanamo Bay detention centre. In line with this, I also tried
to mobilize the system to provide more support to the camps and prisons in
North-East Syria (NES) where alleged Islamic State (IS) fighters and family
members are held, to avoid the worsening of both the security and humanitarian
situation.

Lastly, I think this position needs to continue to exist to ensure that the
issue of CT remains on top of the EU agenda. There is always a peak in
discussions and plans in the direct aftermath of a terrorist attack, but what
follows is something I call “CT fatigue” (the focus moving from CT towards
other urgent needs), which I have noticed in the years I have been in this
position. My emphasis has always been to remain focused and allocate the
necessary resources, and to ensure that we are not just reactive to these threats
but that we anticipate them. One of the agendas that I have been working on in
the past couple of years is to bolster the capacity of internal security actors to
identify and analyse the potential threat of disruptive technology, such as artificial
intelligence (AI), drones, weaponization of space, etc., and also to harness the
potential such technology can represent regarding justice and security. As an
example, two years ago, I helped with the creation of the EU innovation hub for
internal security at Europol.

2. What are your observations on the EU approach to CT in the course of your
mandate? How did it consider the “Global War on Terror” narrative?

With regard to what changed over time, I would start with the entry into force of the
Lisbon Treaty in December 2009* which made internal security a shared
competence between the EU and the Member States. Before this, internal
security was largely dealt with on an intergovernmental basis, with the use of
instruments such as “Framework Decisions”,”> and with a minimal involvement of
the European Parliament or the European Court of Justicee Under the

4 “Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the European
Community, 13 December 20077, Official Journal of the European Union, C 306/1, 2007, available at:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12007L%2FTXT.

5  This type of legally binding act is no longer used since the Treaty of Lisbon came into force in December
2009. A Framework Decision established objectives which the Member States had to fulfil but whereby
Member States were free to choose the manner in which they would implement the required objectives.
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Lisbon Treaty, it became a shared competence and subject to the “Community
method”: T would refer to this decision-making process as the “noble” procedure,
notably because the European Parliament is part of the process as co-legislator,
because it allows for the use of “normal” policy and legislative instruments
(Regulations, Decisions, Directives, etc.), and because the role of the European
Court of Justice is enhanced. This was a major step in terms of integration and it
has continued since.

I believe that until 2015, the rhetoric of the Commission was that the EU
was a modest player only, providing some form of support to the Member States,
by adopting legislation, providing funds, creating agencies in support, etc.
However, after the attack against Charlie Hebdo in January 2015, the
Commission perceived a huge appetite for more Europe on this file, which
translated into more ambitious EU policy. This does not mean that Member
States have been replaced on this file, but rather that in the last five years the EU
has become a serious player also in the field of security.

Regarding the so-called “Global War on Terror”, the EU has always been
against this narrative and we discussed this frequently with the US authorities.
This was my first file when I was initially appointed, coinciding with the election
of President Obama. When I met with his team for the first time, I got the
impression that there was an appetite for closing Guantanamo; upon my return
to the EU, I said that I was convinced that the new President would call each
Head of State and request that they take a few detainees each. I urged the
Member States to provide a collective response because I thought an EU
collective response would push the war on terror-narrative aside, so that we could
move back to a more traditional approach (which is akin to the EU’s approach to
the issue of terrorism). This means that the EU rejected the approach of the Bush
administration to treat possible suspects as “enemy combatants”. However, the
EU’s approach has always been to apply criminal procedural law to possible
suspects of terrorism, with all the human rights safeguards, including the fair trial
principle, etc. In our view, international humanitarian law (IHL) only applies in
specific armed conflicts such as Afghanistan, Iraq and Syria. There is no
overarching global armed conflict against Al-Qaida and/or the IS.

I believe that, in the EU, the balance between security and human rights
remains. In my opinion, the EU is probably the only place in the world where at
times human rights are put before security concerns. For example, it was difficult
to convince the European Parliament to take measures in identifying the sources
for dissemination of child pornographic material, as it was regarded an issue of
the right to privacy. Overall, human rights like privacy and free speech are
strongly protected in the EU. I think we have the necessary checks and balances
in place, with strong judicial instances as the European Court of Justice.

3. You were one of the first CT experts to place the issue of so-called “foreign
fighters” on the agenda of the EU. When and for which reasons did this file

6  Treaty of Lisbon, above note 4.
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gain prominence? In December 2020, the European Commission adopted a CT
agenda’ that “sets the way forward for actions to counter terrorism at EU
level”.8 How is this agenda and other EU policies addressing the “foreign
fighters” phenomenon? In general, how can the EU complement the action of
EU Member States regarding this issue? Do you see challenges in having a
uniform EU approach and policies regarding this population, even for the most
vulnerable among them?

The file gained prominence on the EU’s agenda around 2014, when significant
numbers of Europeans began to join IS in Syria and Iraq. Ultimately, about 5000
European citizens joined IS, whereas only a few dozen had fought in the ranks of
Al-Qaida before. I placed this issue on the EU’s agenda for two reasons. Firstly, I
was of the opinion that we have a responsibility to prevent our citizens, as much
as we can, from undertaking activities that harm the stability and security of
other countries. Furthermore, although the motivations of Europeans who joined
Jabhat al-Nusrah (Al-Qaida’s branch in Syria at the time) and IS as well as the
threat they posed at home were the subject of debate, I felt that we should at least
prepare for a negative impact on our domestic security. Unfortunately, my
concern was proven right in May 2014, when an individual who had spent a year
fighting in Syria conducted a shooting at the Jewish Museum in Brussels. Further
links between the rise of Jihadism in Syria and Iraq and the terrorist threat in
Europe came to light in the wake of the attacks at the headquarters of the
satirical magazine Charlie Hebdo and a Jewish supermarket in Paris in January
2015, when at least one accomplice had travelled to IS-controlled territory.
Meanwhile IS had started to call on its supporters to mount lone-actor attacks at
home. At the time of the mass-casualty attacks in Paris (November 2015) and
Brussels (March 2016), which had been prepared and executed by members of
IS’s specialized “external operations” outfit, the danger posed by foreign fighters
who had joined IS was very much on the agenda.

The extraordinary European Council in February 2015° provided a roadmap
for the EU’s fight against terrorism and many tools have been developed since. The
updated July 2020 European Commission’s Security Union Strategy'® (and the

7 European Commission, “Communication from the Commission to the European Parliament, the
European Council, the Council, the European Economic and Social Committee and the Committee of
the Regions: A Counter-Terrorism Agenda for the EU: Anticipate, Prevent, Protect, Respond”, COM
(2020) 795 final, Brussels, 9 December 2020, available at: https:/eur-lex.europa.eu/legal-content/EN/
TXT/HTML/?uri=CELEX:52020DC0795&{rom=EN.

8 See the factsheet on the CT agenda for the EU: European Commission, Counter Terrorism and
Radicalisation, December 2020, available at: https:/ec.europa.eu/home-affairs/what-we-do/policies/
counter-terrorism_en.

9 Informal meeting with Heads of State or Government — Statement of the Members of the European
Council, Brussels, 12 February 2015; see also Council of the EU, “Council Conclusions on Counter-
Terrorism”, 6048/15, as adopted by the Foreign Affairs Council on 9 February 2015, available at:
https:/data.consilium.europa.eu/doc/document/ST-6048-2015-INIT/en/pdf.

10 European Commission, “Communication of the Commission to the European Parliament, the European
Council, the Council, the European Economic and Social Committee and the Committee of the Regions
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Commission’s December 2020 CT Agenda!!) reflect a further intensification in the
EU’s CT efforts. As put forward by these and other strategic documents, to counter
the threat posed by FTFs, the EU is taking action in several areas:

(1) The EU provides humanitarian assistance to prevent a further deterioration of
the dire humanitarian situation in the camps and prisons where former IS
fighters and their families are held in NES.

(2) The EU supports EU Member States in identifying best practices for the
management of returning FTFs and their family members once they are
back, with the aim to reduce the risks they could pose to our societies.

(3) Furthermore, the EU has improved its border security, in order to make sure that
travelling FTFs are detected when they try to enter the Schengen zone. Frontex
has been strengthened substantially over the last few years, with a staff that will
further grow to 10,000. This will enable it to assist Member States in carrying out
effective checks at our external borders. The new Pact on Migration and Asylum
proposed by the European Commission, and presently under discussion among
Member States, strengthens the security dimension of the EU’s asylum process.
A new EU Regulation on the screening of migrants at our external borders will
also contribute to the detection of terrorist suspects.

(4) Through Europol, and in particular Europol’s Terrorist Identification Task
Force at the European Counter Terrorism Centre, resources and expertise
are being pooled to identify and investigate FTFs. Furthermore, the
deployment of Europol guest officers in migration hotspots in Italy and
Greece has allowed for a more thorough security check of incoming migrants.

(5) The EU supports Member States on the use of battlefield information to
identify, detect and prosecute returning FTFs.

4. Many alleged foreign fighters, including EU nationals, and their families are
now present in camps and places of detention in NES and Iraq. While the EU
provides humanitarian assistance via its partners, the humanitarian situation
remains highly precarious. Do you consider COVID-19 to create an additional
layer of challenges? What are the measures being taken at the EU level to
support principled humanitarian action in this context?

In 2020 the European Commission devoted around 10 percent of its €37 million
humanitarian assistance budget for NES. This budget is for a multisector assistance
with special emphasis on health via partners, including to alleviate the dire living
conditions in the camps!? and prisons, including through the country appropriation
for the International Committee of the Red Cross’s (ICRC) work in Syria.

on the EU Security Union Strategy”, COM(2020) 605 final, Brussels, 24 July 2020, available at: https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52020DC0605&from=EN.

11 European Commission, above note 7.

12 The Directorate-General for European Civil Protection and Humanitarian Aid Operations
(EU Commission) (DG ECHO) partners are responding in all camps in NES, including: providing
child protection programming in the two camps with foreign annexes (al-Hol, Roj), giving essential
protection and recreational support to vulnerable and isolated children, strengthening Global Camp
Management and Camp Coordination (CCCM) coordination across NES and finally being the primary
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This humanitarian assistance is important for several reasons. First, it is an
imperative based on humanitarian principles to provide assistance to persons in
need whatever their beliefs, affiliations or possible crimes. We must prevent the
deterioration of living conditions in the camps and prisons, and hopefully even
improve it in some respects. Secondly, treating camp residents and prisoners
humanely may result in less radicalization and violent extremism.

The local authorities, camp management and non-governmental
organizations (NGOs) working in the camps have made certain preparations to
avoid the spread of COVID-19 inside the camps. However, as we have seen
recently, contagion cannot be completely avoided, when it increases in the
surrounding communities.

5. Do you consider that the difficulties faced in these camps and places of detention
are exacerbated for women and children? How is the EU involved in addressing
their specific needs? What would be, in your view, the best long-term solution to
the issue?

It is difficult to judge which group is suffering most in the camps and prisons in NES,
whether it would be the situations of Syrians, Iraqis or third country nationals, or
depending upon the time of arrival (before or after the fall of Baghuz). We can
work under the assumption that the living conditions are bad for all involved.
Personally, my main concern is on the sad situation of the children, who grow up
in deplorable conditions, with lack of protection services, including psycho-social
support even if many have already been severely traumatized, few safe spaces,
and no or little secular education.

While much can be said in favour of repatriations from a security
perspective (to be able to monitor these populations), my role as EU CTC does
not extend to potential repatriations of men, women or children from the prisons
and camps in NES back to the EU. This is exclusively dealt with by Member
States and each Member State defines what is in its short- and long-term interest.
From the sideline, I have noticed that some Member States have started to
repatriate more children, and in some cases, also their mothers. As I have
indicated earlier, Member States—supported by the EU —exchange experiences
among themselves on methodologies and best practices on management and for
reintegration of children and families, for example through the EU-financed
Radicalisation Awareness Network (RAN).13

health care providers in five of the twelve camps. Partners provide health assistance throughout NES. They
provide full support to over fifteen health facilities —including an emergency field hospital in al-Hol,
Raqga maternity and paediatric hospital, Shiheil hospital, seven primary health centres, mobile units
and ambulance services. DG ECHO has been very active in providing the vital humanitarian support
to vulnerable people in the camps, but given the limited resources, the situation in al-Hol and the rest
of NES also calls for non-humanitarian assistance.

13 The RAN “connects frontline practitioners from across Europe with one another, and with academics and
policymakers, to exchange knowledge, first-hand experiences and approaches to preventing and
countering violent extremism in all its forms”. For more information, see European Commission,
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6. In general, how do you see the role of humanitarian actors regarding the
situation of alleged foreign fighters and their families?

During my tenure as EU CTC, I have greatly benefitted from close contacts with the
humanitarian actors, not least with the ICRC. The specific status of the ICRC allows
the organization to access geographical areas but also populations, like detainees to
which no other humanitarian operator has access.

In the camps and prisons in NES, the work of the humanitarian community
is absolutely essential, as long as there is no decision of a lasting solution for the
destiny of camp residents and prisoners. In my view, unfortunately, this may take
some time to reach. In the meantime, we have a moral obligation to ensure the
humanitarian assistance.

The European Commission is already supporting a reintegration and
rehabilitation project of the United Nations (UN) for some Central Asian States!*
that have taken back their citizens from Syria and Iraq. We are further
scrutinizing possibilities on how to enhance EU efforts to provide humanitarian
assistance to camps and prisons. This is based on a paper I elaborated late last
year, which received Member States’ backing in the Political and Security
Committee in February. It also entails suggestions for increased efforts to support
reintegration of Syrians from the camps in local communities in NES. Similarly,
it includes a proposed support for a possible UN project for reintegration in Iraq
of Iraqis from the camps. It has five lines of proposed action, which are now
being implemented:

(1) First, for the EU to finance training at a new youth rehabilitation centre. The
EU already finances such training at an existing centre. The new centre and
possible expansions will enable the local authorities to move youth,
presently placed in prisons for adult males, to the much more benign youth
rehabilitation centres, which can prepare them for reintegration and
scrutinize each individual case. UNICEF!® coordinates the training at the
centres, and strongly encourages this proposal.

(2) Second, I suggested increasing assistance to alleviate the dismal conditions in
prisons, especially for children. The ICRC is among key partners for this
endeavour. I hope that the EU as well as EU Member States can facilitate
financing, which will enable this important humanitarian action.

(3) Third, recognizing that conditions at al-Hol camp are lacking in all aspects, I
proposed an increased EU assistance through the international organizations
and NGOs active in the camp — both the main camp for Syrian and Iraqis and
the international annex with residents from around sixty nationalities. The

Radicalisation Awareness Network (RAN), available at: https:/ec.europa.eu/home-affairs/what-we-do/
networks/radicalisation_awareness_network_en.

14 Joint Plan of Action for the Implementation of the UN Global Counter-Terrorism (CT) Strategy in
Central Asia, adopted by the Central Asian States on 30 November 2011. See https:/www.un.org/
counterterrorism/cct/counter-terrorism-in-central-asia.

15 United Nations Children’s Fund.
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Directorate-General for European Civil Protection and Humanitarian Aid
Operations (DG ECHO) supports seven partners (of which three are UN
agencies, three civil society organizations and the ICRC) with a strong focus
on health services and protection services. Children are a particular group
of concern, in light of their high number, health and nutritional status, and
level of trauma, amongst others. Some of the partners supported by DG
ECHO are able to operate in the foreign annex. The total amount provided
exclusively for humanitarian assistance in al-Hol exceeds €3 million in
2020. Recently, the EU initiated preparations of a project aimed at
decreasing the isolation of residents in al-Hol through interactive local radio
programmes, linking residents in al-Hol with communities outside the
camp. We are monitoring the situation in al-Hol and NES very closely. EU
Member States would also in this case have to do more for the EU as a
whole to make a difference.

(4) Fourth, I suggested enhanced support to local communities in NES for
voluntary reintegration of Syrians from the camps. The EU has some
experience that we can build on, and which, hopefully, can be scaled up,
such as recently approved preparations of projects aiming at continued
support for health care in local communities, as well as for women-led
committees that will coordinate local mediation and reintegration support
of female-headed families in al-Hol.

(5) Fifth, I pointed to the EU’s support for the voluntary reintegration in Iraq of
the large proportion of residents in al-Hol originating from Iraq—around
30,000. An EU support could come in many formats.

An obvious possibility is to provide financing through a UN Office of
Counter-Terrorism (UNOCT)-facilitated project. UNOCT is presently assessing
the possibilities to reach an agreement with the Iraqi Government through a
Dutch-financed scoping exercise.

I have had a dialogue with high-level representatives of the UN (UNOCT
and UNICEF), US government and the Global Coalition to Defeat Daesh/ISIS on
these proposals. In all conversations the five lines of action have received
unanimous and strong support. This is clearly encouraging for the EU
institutions currently engaged in contemplating their possibilities to enhance their
engagement.

7. In May 2020, Eurojust and the Genocide Network published a report on
“Cumulative prosecution of foreign terrorist fighters for core international
crimes and terrorism-related offences”.'® What are the main challenges

16 Genocide Network and Eurojust, Cumulative Prosecution of Foreign Terrorist Fighters for Core
International Crimes and Terrorism-Related Offences, The Hague, 19 May 2020, available at: https:/
www.eurojust.europa.eu/sites/default/files/Partners/Genocide/2020-05_Report-on-cumulative-prosecution-
of-FTFs_EN.PDF. The Genocide Network was established to enable close cooperation between the national
authorities in EU Member States when investigating and prosecuting the crime of genocide, crimes against
humanity and war crimes. See also Eurojust, Genocide Network, available at: https:/www.eurojust.europa.eu/
judicial-cooperation/practitioner-networks/genocide-network.
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regarding domestic prosecution of returned alleged foreign fighters? One of the
main CT legislative instruments adopted by the EU is the 2017 Directive on
Combatting Terrorism.!” The Directive establishes a list of behaviours that EU
Member States must classify as terrorist offences in their national law. In
paragraph 37'8 of its Recital, the Directive provides an “IHL saving clause”.
Could you tell us more about the purpose and nature of such a clause, and how
it relates to the domestic prosecution of alleged foreign fighters?

In order to be better able to prosecute offences related to travelling abroad to fight
alongside a terrorist group, the EU updated its CT legislation with the EU CT
Directive. This also happened in implementation of UN Security Council (UNSC)
Resolution (UNSCR) 2178 from 2014,'” which obliges UN member countries to
criminalize certain activities related to FTFs. The 2017 Directive on combating
terrorism?® explicitly requires Member States to criminalize travelling for the
purpose of terrorism, both outbound and inbound travelling for example. One of
the most important challenges for investigations and prosecutions has been the
collection, sharing and use of information from the battlefield, in order to prove
not only the travel for terrorist purposes or membership in a terrorist group, but
also to prosecute and punish the FTFs for the crimes that they have committed
on the ground. Most investigations and prosecutions of IS members and FTFs in
EU Member States focused on prosecuting and punishing terrorism-related
offences.

However, crimes related to IS should not only be considered as those of a
terrorist organization. IS can be considered as a party to a non-international armed
conflict in Iraq and Syria under IHL,?! acting as an organized non-State armed
group. Therefore, its members, including FTFs, could be responsible for
committing war crimes and other core international crimes.

The Genocide Network at Eurojust has carried out work in this context
with prosecutors from Member States, to share best practices and strengthen
cooperation between war crimes and CT prosecutors, to carry out prosecutions
regarding all the crimes that the FTFs may have committed on the ground in

17 “Directive (EU) 2017/541 of the European Parliament and of the Council of 15 March 2017 on Combating
Terrorism and Replacing Council Framework Decision 2002/475/JHA and Amending Council Decision
2005/671/JHA”, Official Journal of the European Union, L 88/6, 2017, available at: https:/eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32017L0541&from=EN.

18 Ibid., § 37 of the Recital: “This Directive should not have the effect of altering the rights, obligations and
responsibilities of the Member States under international law, including under international humanitarian
law. This Directive does not govern the activities of armed forces during periods of armed conflict, which
are governed by international humanitarian law within the meaning of those terms under that law, and,
inasmuch as they are governed by other rules of international law, activities of the military forces of a State
in the exercise of their official duties.”

19 Resolution 2178 (2014), adopted by the UNSC at its 7272nd meeting, on 24 September 2014.

20 Directive (EU) 2017/541, above note 17.

21 See Genocide Network and Eurojust, above note 16, § 6.1: “Although not all terrorist groups can
simultaneously qualify as a party to an armed conflict, ISIS and other conflicting parties, such as the
‘Free Syrian Army’ and the ‘Jabhat al-Nusra’ were all highly organised and therefore can be
determined as non-state armed groups”.

60


https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32017L0541&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32017L0541&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32017L0541&from=EN

Interview with Gilles de Kerchove I RRC_

Syria and Iraq, including war crimes (cumulative prosecutions). Existing national
jurisprudence of EU Member States and developing national practice demonstrate
that it is possible to cumulatively prosecute and hold FTFs accountable for war
crimes, crimes against humanity and the crime of genocide, in addition to
terrorism-related offences. Prosecutions based on core international crimes and
war crimes have not only led to greater accountability of the perpetrators for
their crimes in the conflict zones than prosecutions based only on terrorist
offences, but also such prosecutions entailed longer sentences, no application of
the statute of limitations and a more encompassing acknowledgement of victims’
suffering. This judicial response to FTFs requires comprehensive collaboration at
the national level. Focusing on both the terrorism aspect of IS conduct and on
core international crimes requires cooperation and coordination between CT and
war crimes practitioners at the national level.

The biggest challenge in the context of domestic prosecutions of returnees
from the conflict zone is access of law enforcement and judicial authorities in
Europe to battlefield information that allows proving of the horrible crimes
committed while in the conflict zones and to attribute those crimes to specific
individuals. Biometric data on material collected in the conflict zones as well as
other data extracted from mobile phones or hard disks and other documents can
be used in criminal investigations and in courts in Europe as evidence. After the
territorial defeat of the IS, more information and potential evidence collected on
the battlefield in Syria and Iraq became available. Access to battlefield
information requires much international cooperation and co-ordination between
local authorities, military personnel deployed in the region in the context of the
Global Coalition to Defeat Daesh/ISIS and intelligence agencies, law enforcement
and judicial authorities in Europe. Many actors work on better access to and the
use of battlefield information. For example, the UNSC Counter-Terrorism
Committee (UNCTED) launched “Guidelines to facilitate the use and
admissibility as evidence in national criminal courts of information collected,
handled, preserved and shared by the military to prosecute terrorist offences
(‘Military Evidence Guidelines’)”. The Council of Europe is working on
guidelines. The North-Atlantic Treaty Organization (NATO) has also just
adopted a general policy for the collection of battlefield information in conflict
zones. The EU and/or EU Member States actively participated in the adoption of
these guidelines and policies. The US government is a key partner for the EU, as
it has collected much battlefield information and has experience in its use since
9/11. A real challenge in this regard is over-classification of battlefield
information, including contextual information, by the military. However, the EU
and its partners are working closely together to address this challenge.

In close cooperation with the US government, the EU organized a
workshop in 2019 to further improve cooperation on battlefield information in
which EU Justice and Home Affairs agencies such as Europol, Eurojust and
Frontex and international organizations were also involved. Eurojust has recently
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updated and published a report on the state of play of the use of battlefield evidence
in prosecutions in Member States.??

A final point on the attempt to obtain information from these conflict zones
is that this information is often fragmented and incomplete. With this, law
enforcement in the EU can often only use it as a link to start criminal
investigations and judicial authorities need further evidence to build up the case.
This is another challenge. Sometimes, witness interviews conducted by NGOs or
investigative journalists in conflict zones exist, but they can be difficult to draw
on in court as they have been conducted by listening to only one side and
without the chance for the defendant to state his/her perspective in the process of
the interview. Due process issues can arise here. There have been cases where
prosecutors in Europe have flown in witnesses of international core crimes such
as women for the Yezidi community, for example.

With regard to Recital 37 of the EU CT Directive?? specifically: it confirms
that the directive does not alter obligations of Member States under IHL (such as
allowing principled and impartial humanitarian assistance anchored in IHL), and
also confirms that actions of armed forces that are governed by IHL are not
covered by this Directive. The objective is that actions that are lawful under IHL
in the context of active hostilities will not be criminalized as terrorist offences.

Indeed, unlike CT legislation, IHL does not prohibit all acts of violence but
aims to regulate them specifically in situations of armed conflict by limiting the
choice of methods or means of warfare to spare civilians, as well as civilian
objects, from the effects of hostilities. Specifically for non-State organized armed
groups that take part in non-international armed conflicts (NIACs), any
motivation they may have to observe IHL and to fight in accordance with IHL
would probably erode if, irrespective of the efforts they may undertake to comply
with THL, all of their actions were subject to prosecution. This does not take away
the fact that, according to THL, combatant status and combatant’s privilege are
exclusive to situations of international armed conflict and are not provided for
NIAC, and therefore non-State organized armed groups can be prosecuted by
judicial authorities for their participation in hostilities and any act that is
punishable under the applicable national law (e.g. murder or infliction of bodily
harm), even if such conduct does not violate IHL. It should be noted, however,
that THL** aims to grant the broadest possible amnesty to persons having
participated in the hostilities without having committed any serious violation of
IHL.

It is important to ensure that CT measures are in accordance with
international law, including IHL, but also international human rights law and
international refugee law. While therefore the objective of the “IHL saving clause”
is that actions that are lawful under IHL in the context of active hostilities will

22 Eurojust, Eurojust Memorandum on Battlefield Evidence, 29 September 2020, available at: https://www.
eurojust.europa.eu/eurojust-memorandum-battlefield-evidence-0.

23 Directive (EU) 2017/541, above note 17, § 37 of the Recital.

24 See Article 6(5) of Protocol Additional (II) to the Geneva Conventions of 12 August 1949, and Relating to
the Protection of Victims of Non-International Armed Conflicts, 8 June 1977.
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not be criminalized as CT offences, in certain cases the application and the broad
formulation of and interpretation given to the IHL saving clause has led to
difficulties in terms of prosecution: for instance, in Belgium it has led to the
impossibility to prosecute alleged terrorist offences in relation to the PKK.2°

8. So-called “violent extremism” continues to be perceived as a threat, including in
the EU.?S How are you addressing this issue at EU level? How do you see policies
aiming at preventing or countering violent extremism interacting with
humanitarian action?

While it is important to investigate and prosecute perpetrators of terrorist attacks, to
protect our citizens from terrorism, and to mitigate the impact of terrorist acts, we
should also do everything we can to prevent radicalization leading to violent
extremism and terrorism from occurring in the first place. This can be done by
foiling terrorist plots when they are being devised, but also at an even earlier
stage, by addressing the factors that make individuals advocate and adopt violent
methods to achieve their political objectives. Our policies on violent extremism
are concerned with that objective. Factors that make violent extremist ideologies
resonate with individuals may be psychological (e.g. thrill seeking, looking for
meaning in life), social (e.g. individual experiences with perceived marginalization
and exclusion), political (grievances, e.g. about perceived discrimination of certain
groups in our society or against government actions) or religious (belief in an
extremist interpretation of a religion). The influence of each of these factors
differs from person to person, and they cannot always be neatly distinguished
from each other. To address violent extremism, the EU facilitates exchange of
good practices and lessons learned between policymakers and practitioners across
the Member States as well as in priority third countries such as the Western
Balkans.?” The EU’s RAN, as well as a network of prevent policymakers, are
leading in this area.

As the internet is the main vector of communication of radical ideologies
that may lead to extremist violence and terrorism, the EU adopted on 29 April
2021 a Regulation on terrorist content online?® to better protect EU citizens by
obliging online platforms to remove such content within one hour. The EU also
works to counter expressions of illegal hate speech and disinformation, notably
on the internet, which fuel violent extremism. It addresses these issues in its
standing dialogue with major digital companies, but it has also initiated a Code of
Conduct on Countering Illegal Hate Speech and a Code of Practice on

25 Kurdistan Workers’ Party.

26 See, for instance, European Commission, above note 7, Introduction.

27  See, for instance, European Commission, Prevention of Radicalisation: the Commission Steps up Support in
the Western Balkans with a New €1.55 Million Project, 19 April 2021, available at: https:/ec.europa.eu/
home-affairs/news/prevention-radicalisation-commission-steps-support-western-balkans-new-€155-million-
project_en.

28 “Regulation (EU) 2021/784 of the European Parliament and of the Council of 29 April 2021 on Addressing
the Dissemination of Terrorist Content Online”, Official Journal of the European Union, L 172/79, 2021,
available at: https:/eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32021R0784&from=EN.
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Disinformation?® which will be reviewed soon. Major digital companies have
committed to the Code on a voluntary basis. All these issues are discussed within
the EU Internet Forum with EU Interior Ministers and representatives of major
online platforms, as well as in the Global Internet Forum to Counter-Terrorism
since 2017.

The EU also provides funding on preventing and countering of violent
extremism (P/CVE) in several thematic areas: education, media awareness,
empowerment of women, youth work, socio-economic inclusion, transitional
justice, and inter-communal activities including sport and inter-faith and intra-
faith dialogue. These can be specific projects for prevention of radicalization or
rehabilitation. It can also be more general, positive support and opportunities for
at-risk youth (such as increasing critical thinking skills, exchanges, mobilizing
culture and sport for integration). Such funding is distinct from humanitarian
funding. Personally, I believe that assistance in P/CVE is beneficial to recipients
in a different way than humanitarian assistance. Indeed, P/CVE programmes
could also encourage promotion of human rights in the security and justice
sector, which can build resilience against terrorist and violent extremist groups by
developing positive relationships between governments, law enforcement officials
and communities through, for example, community policing. Rule of law
activities can also contribute to de-radicalization and disengagement
programming, or rehabilitation and re-integration for detainees and/or former
tighters.

The EU has long recognized the so-called “security—development nexus”,
which dictates that there can be no security without development, and vice versa.
Fragile States, weak governance and social, economic and political grievances
provide space for violent extremists and fertile ground for recruitment and
radicalization. Armed conflicts also generate grievances, images and narratives
that can be used to radicalize. P/CVE, and the stabilizing impact that building
resilience to violent extremism can have, is therefore relevant to improving the
delivery of EU assistance and development aid in vulnerable countries.

I am aware of the concerns of humanitarian actors when P/CVE activities
are implemented in areas where they are also active, such as in the camps in NES, for
fear that it might taint the neutrality and independence of humanitarian efforts and
might have an impact on the trust of the people that humanitarians are trying to
help. Humanitarian actors also want to remain impartial and assist all persons
affected by conflict and violence, regardless of their degree of radicalization. It is
therefore important to not associate neutral humanitarian actors with specific P/
CVE programmes. However, in practice, I believe both types of assistance are
necessary: there is room both for humanitarian assistance such as psycho-social

29 To prevent and counter the spread of illegal hate speech online, in May 2016 the Commission agreed a
code of conduct with major digital companies. Other digital companies joined in the course of 2018, in
January 2019. The last one joined in September 2020. For more information, see European
Commission, The EU Code of Conduct on Countering Illegal Hate Speech Online, available at: https://
ec.europa.eu/info/policies/justice-and-fundamental-rights/combatting-discrimination/racism-and-
xenophobia/eu-code-conduct-countering-illegal-hate-speech-online_en.
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support, education, training, assistance with the restoration of family links, etc. to all
(which can incidentally have a positive impact in preventing radicalization and
violence) as well as programmes to tackle radicalization specifically. Hence
dialogue between the various actors is important.

The security facts on the ground in the camps in NES are worrisome. My
experience has been that regarding the camps, the humanitarian community has a
different assessment of the security situation than the security services who look
with concern into violent incidents in the camps or the availability of Sharia
classes, presence of radicalized persons that reject services, etc.

Different funding sources are available: certain for humanitarian activities
and others for P/CVE assistance —one does not and should not distract from the
other. In any case, progress is being made in this context.

9. On 10 July 2020, during the UN Virtual Counter-Terrorism Week, you stated:
“we should ensure that our counterterrorism efforts do not impede the provision of
humanitarian assistance. The EU will develop guidelines and good practices for
this purpose.”° Which core considerations should be taken into account when
assessing and countering adverse impact of CT on humanitarian action? Can
you point to specific examples of good practice?

Throughout my tenure as EU CTC I have had a close and trusted working
relationship with humanitarian organizations, especially with the ICRC. I strongly
believe that principled and impartial humanitarian action also needs to be able to
take place in conflict zones controlled by terrorist groups or in which terrorist
groups operate. The international community is more and more aware of the
complex issues that arise with regard to CT measures and humanitarian
assistance, especially as terrorist groups (IS or Al-Qaida affiliates or local groups)
are active in many conflicts today, in particular in the Middle East and Africa.
Together with DG ECHO/the European Commission, I co-organized an
expert meeting on Counter-Terrorism Measures and Safeguarding Principled
Humanitarian Space in May 2019, aimed at bringing together in a novel format a
limited number of humanitarian and CT experts from various EU Member
States, EU institutions and humanitarian organizations (including the ICRC). The
key questions addressed were the national implementation of CT measures while
safeguarding principled humanitarian space with a specific focus on the EU
context, and enhancing the advocacy of the EU in this area. The objective was to
better define the issues which need to be addressed at EU level moving forward.
The discussions showed that there are many serious challenges for humanitarian
actors, and not many solutions yet in sight. On the CT side, a variety of
stakeholders was represented, which shows the multi-faceted and cross-cutting
nature of the issue (including Ministry of Finance, Banking Supervisory
Authority, Ministry of the Interior, Ministry of Foreign Affairs, Public Prosecutor,

30 Remarks by Gilles de Kerchove, EU Counter-Terrorism Coordinator, at the UN Virtual Counter-
Terrorism Week, 10 July 2020.
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CT expert in EU delegation, EU expert on terrorist financing in the Horn of Africa).
The activities of humanitarian organizations have been affected by CT measures in a
variety of ways. There have been prosecutions of staff of impartial and principled
humanitarian organizations. Travel bans implemented under sanctions regimes
have affected the transport of fighters to medical care. The import/export of
certain goods that are essential for humanitarian aid (pipes, engines) have been
blocked, all of which has led to certain activities being put on hold. If
humanitarian activities are restricted to government-held areas, reaching
populations in need in line with the humanitarian principles becomes
challenging. Negotiating access with terrorist groups or engaging with non-State
armed groups has therefore also become increasingly difficult for humanitarian
actors and has led to meetings taking place in third countries purely due to
security measures. Accessing financial services can also be difficult due to banks
having to comply with CT measures or adopting a risk-averse approach, which
leads to delays, denials of financial services or other problems. Cash-based
assistance programmes have also been affected due to concerns surrounding the
diversion of funds. The freezing of assets, and the embargo imposed to certain
States (Yemen, Syria) cause problems to the humanitarian aid community
(however, this is often based on country-based sanctions regimes, not CT
sanctions or measures). CT clauses in funding agreements can equally be
problematic.

However, in assessing the impact of CT measures on humanitarian action,
it is important to keep in mind the following points:

(1) To have a constructive debate and to make progress it is important to clearly
define the problem and the really problematic issues and to distinguish
whether a certain problem relates to the donor community as a whole or
only to some donors. For example, a number of the issues arise because of
the very strict US legislation and practices, which are not replicated by the EU.

(2) Itisimportant to note that there is the need to allow the work of impartial and
principled humanitarian organizations, including NGOs, in areas where
terrorist groups operate. However, the difference between the ICRC as an
international organization grounded in IHL and certain NGOs that are
acting in a non-principled manner needs to be highlighted from a CT
perspective: in the past, there have been cases of NGOs disguised as
humanitarian operators which have not been impartial and which have been
used to finance or otherwise support terrorist organizations. While
exceptional, certain small NGOs have even been listed by the UN for
financing terrorism.

(3) It is also important to note that some measures making an impact on
humanitarian assistance, especially related to sanctions, are not CT
measures: often EU sanctions are country-based sanctions and hence not
CT measures. Addressing the impact of those sanctions is a different debate.

At the meta-level, there is agreement that there is a need for a legal and policy
framework that allows for principled humanitarian action and on the basis of
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which pragmatic solutions can be found. CT measures should not prevent impartial
and principled humanitarian action. On the other hand, it has to be ensured that
humanitarian assistance is never abused as a pretext to channel funds or other
support to terrorist organizations. Hence if CT measures are too strict, they can
hinder the delivery of humanitarian aid and can cause restricted access to aid by
certain civilian populations, for example. This effect is problematic in view of IHL
and the humanitarian principles. The criminalization of humanitarian and
medical assistance would in this regard raise important concerns. CT measures
may also make an impact on the transfer of humanitarian funds. The ICRC is
well established as an organization that is grounded in IHL but smaller, less-
known NGOs may be more affected by such restrictive legislation and policies.
However, if the CT framework is too loose, it could also open the door for less
ethical actors to support terrorism under the guise of humanitarian action.
Hence, there is an interest in the CT community to address the issues and find
solutions. This is a difficult debate. Recent UN Resolutions such as UNSCR 2462
on terrorist financing include certain humanitarian safeguards. The most
important challenge will be national implementation and finding practical,
workable ways forward.

Examples of good practices are:

— Roundtables convened by the Ministry of Finance of one Member State and the
Human Security Collective (bringing together NGOs) have been held over the
past two years, involving all actors (Ministry of Foreign Affairs and banks as
well) with an increasingly focused dialogue on specific challenges.

— Good inter-institutional collaboration between the EU Commission’s justice
service (DG JUST?!, now DG FISMA?*2), dealing with the financial side of
terrorist financing and its humanitarian aid service (DG ECHO), has led to
good risk assessment of humanitarian non-profit organizations (NPOs) within
the EU, for example.

— CT laws that include humanitarian exemptions, such as CT laws criminalizing
travel to designated conflict zones, in line with the Recital 38 of the EU CT
Directive.

It is important to find mitigating measures that do not put in question the
effectiveness of CT measures while letting impartial humanitarian organizations
carry out their mandate. Potential solutions could be found at global or EU level
(UNSCRs, EU directives), domestic level (States) and donor level. Generally
speaking, risk-based rather than risk-averse approaches should be promoted.
Over-compliance by banks or private sector actors and donors can also lead to
broader restrictions than originally aimed by the CT framework. They should be
avoided. Overall, while some mitigating measures have been put in place, the
scope of these remains too narrow. Moving forward, it will be important to learn
about good practices that have been developed in States and could be interesting

31 The Commission’s Directorate-General for Justice and Consumers.
32 Directorate-General for Financial Stability, Financial Services and Capital Markets Union.
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to other States as well. In order to elaborate on more concrete solutions, more
“digging” needs to be done. Also, in order to avoid the discussions being too
broad, more specificity is needed in identifying the issues at stake and with regard
to the “asks”. Overall, it is a multi-disciplinary process that must involve different
stakeholders, in order to find common ground and strike a better balance. The
Council Conclusions on CT of June 20203 recognize the importance of
safeguarding the humanitarian space, include a strong commitment of the EU to
this and promote the collection of good practices in this context. I believe that it
would be important for the EU to move forward and look into specific aspects in
much more detail and identify good, workable practices that it could share
internationally. There is a need for more political discussions on risk. I also
strongly believe that some innovative solutions should be explored. New
technologies might be a way for that. For example, the World Bank is
experimenting with block chain solutions for direct cash payments.

It is also very positive that CT and safeguarding the humanitarian space are
now also being discussed in the context of the Global Counter-Terrorism Forum, the
UN Counter-Terrorism Week** and the seventh review of the Global Counter-
Terrorism Strategy, adopted by the UN General Assembly on 30 June 2021.3°
This shows that there is increasing awareness in the international CT community
about these issues and potential side-effects of CT measures. This is a good first
step which we can collectively build on. It would now be important to look much
more specifically into certain aspects and find practical solutions. In this context
it is also important that the humanitarian community presents the various
challenges and possible solutions in as much detail as possible. Field experience
will be important too, to measure the impact of certain CT measures on the
ground and identify and test solutions. However, we have to keep in mind that
these are sensitive issues and that it might be possible that sometimes grey zones
are preferable, given reputational risks.

10. The Recital of the Directive mentioned here above also includes a
“humanitarian exemption”: “The provision of humanitarian activities by
impartial humanitarian organizations recognized by international law,
including international humanitarian law, do not fall within the scope of this

33 Council of the EU, “Council Conclusions on EU External Action on Preventing and Countering Terrorism
and Violent Extremism”, 8868/20, Brussels, 16 June 2020, § 27: “Recalling its conclusions on humanitarian
assistance and international humanitarian law of 25 November 2019, and in line with UNSCR 2462
(2019), the Council recognises the need to take into account the potential effect of counter-terrorism
measures, including sanctions, on humanitarian action. The Council calls for the avoidance of any
potential negative impact of counter-terrorism measures on exclusively humanitarian activities,
including medical activities, that are carried out by impartial humanitarian actors in full compliance
with humanitarian principles and international humanitarian law. To that end, the Council reaffirms
its continued commitment to preserving the humanitarian space, including inter alia through the
development of best practices and the adoption of appropriate mitigating measures.”

34 The Counter-Terrorism Week at the UN is a biennial gathering of Member States and international CT
partners.

35 UN General Assembly, The United Nations Global Counter-Terrorism Strategy: seventh review, UN Doc.
A/RES/75/291, 30 June 2021, available at: https:/undocs.org/en/A/RES/75/291.
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Directive.”¢ Using comparable language, the UNSCR 2462 on Combatting
Terrorism urged States, about the financing of terrorism, “when designing and
applying measures to counter the financing of terrorism, to take into account
the potential effect of those measures on exclusively humanitarian activities,
including medical activities, that are carried out by impartial humanitarian
actors in a manner consistent with international humanitarian law”.3” How do
you see these two provisions interacting, and what is the rationale behind them?
How would you interpret the notion of humanitarian activities contained in both?

The EU CT Directive followed UNSCR 217838 (2014) and the Council of Europe’s
2015 Additional Protocol to the Council of Europe Convention on Terrorism.>
Recital 38 of the Directive duly recognizes the need to give humanitarians legal
certainty within the EU legislation as demanded by international law, including
UNSCR 2462%° while also recognizing the importance of avoiding loopholes that
terrorist groups could exploit. It refers to “impartial humanitarian organizations
recognized by international law including IHL”, such as the ICRC. Both the
UNSCR 2462 and the EU CT Directive want to avoid that such impartial and
principled humanitarian action is criminalized or that provision of humanitarian
assistance in areas in which terrorist groups operate or which are controlled by
them is regarded as terrorist financing.

As both CT measures and humanitarian aid share the goal of protecting
civilians against threats, there is common ground to be built on. Finding the right
balance and elaborating ways to reflect this in practice should therefore be a
priority. It is important to safeguard humanitarian principles. This is what Recital
38 is about and also what UNSCR 2178 (2014) or UNSCR 2462 is about. The
reference to impartial humanitarian actors and IHL makes clear that only this
type of humanitarian action, in full respect of IHL, is covered by the exemption
(CT directive) and provision to take into account (UNSCR). This is notably a
way to prevent non-ethical actors to support terrorism under the guise of
humanitarian action.

I have myself pushed to ensure that concerns of humanitarian
organizations are adequately taken into account in the UNSCRs and that the US
approach is not replicated internationally. I have also pushed for a humane
approach to individuals affected by CT legislation; by the way, the European
Court of Justice has ruled that social security payments to the family of a terrorist
are not covered by terrorist financing as this is just meant to provide the
subsistence minimum.

36 Directive (EU) 2017/541, above note 17, § 38 of the Recital.

37 UNSCR 2462 (2019), adopted by the UNSC at its 8496th meeting, on 28 March 2019, § 24.

38 Resolution 2178 (2014), above note 19.

39 Council of Europe, “Additional Protocol to the Council of Europe Convention on the Prevention of
Terrorism”, Council of Europe Treaty Series No. 217, 19 May 2015, available at: https:/rm.coe.int/
168047c5ea.

40 UNSCR 2462 (2019), adopted by the UNSC at its 8496th meeting, on 28 March 2019.
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It is important to keep in mind that the humanitarian NGO sector does not
constitute a higher risk than other sectors, which was highlighted in the
supranational risk assessment carried out in 2019, assessing the vulnerability of
certain humanitarian NPOs (in particular NPOs receiving institutional funding
by the EU or Member States in charge of the management of EU funds) to risks
of terrorism financing. The criminalization of the work of impartial and
principled humanitarian organizations needs to be avoided.

It is important to highlight that the US and the EU have different
approaches to the issue. Forms of spill over from the US approach (prohibiting
and criminalizing any type of “material support”, which is an extremely broad
concept and has a serious impact on provision of humanitarian support in areas
where terrorist groups operate) to the EU or the international level should be
avoided. It is a serious issue that criminal investigations have been brought
against the staff of impartial and principled humanitarian organizations such as
the ICRC by other countries (but not in the EU).

11. We have observed in the last years the development of new national CT
legislation, aiming for instance at criminalizing the travel or stay in territories
controlled by non-State armed groups designated as terrorists. Do you see a
need for EU Member States to take into account the reasoning behind the
humanitarian exemption included in the Recital of the Directive when adopting
domestic CT legislation?

In terms of EU legislation, it is important to give humanitarians legal certainty, while
it is also important to avoid loopholes that terrorist groups could exploit. The EU CT
Directive contains a humanitarian exemption in Recital 38, which was incorporated
to ensure that IHL is respected when Member States apply the EU CT Directive,
which means in particular that principled and impartial humanitarian assistance
does not fall within the scope of the Directive. Member States certainly need to
take into account the reasoning behind the humanitarian exemption included in
the Recital when transposing the EU CT legislation. However, the humanitarian
exemption is included in the Recital to the Directive and as it is not part of the
operational part of the Directive, Member States were not under an obligation to
explicitly transpose it into their national laws. Nevertheless, national laws
transposing the EU CT Directive have to be interpreted in light of the Directive,
and hence also in light of Recital 38. Due to such interpretation in conformity
with the humanitarian exemption, humanitarian actors should not encounter any
problems in practice within the EU.

Member States had to transpose the EU CT Directive by 8 September 2018,
and the European Commission assessed the notifications, tabling a transposition
report in July 2020. The Commission concluded that the transposition of the
Directive by the Member States is satisfying overall and has led to the
strengthening of the Member States’ criminal justice approach of terrorism, and
the rights afforded to victims of terrorism. Via this assessment also, it became
clear that Member States have not explicitly transposed the exemption, as they
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did not see a need to do so. The Commission is currently evaluating the impact of
the EU CT Directive which is a wider process than the mere analysis of its
transposition into national law: a public consultation process was held until mid-
June 2021 before the evaluation report that will be submitted to the European
Parliament in the autumn of 2021. The review of the Directive’s impact would be
a good moment to raise any concerns from the humanitarian side as the
evaluation of the Directive is covering if and how Recital 38 was correctly applied
by Member States, and thus covers the possible impact of the Directive on
humanitarian action, including but not limited to criminalization of humanitarian
action. What could be explored further in the evaluation process is, inter alia,
whether issues arise regarding criminalization of the activities of local
organizations that humanitarian organizations are working with. So far, no cases
of criminal prosecution of humanitarian actors have been reported in EU
Member States (even if arrests have taken place outside of the EU by other, non-
EU, States), which seems to indicate that there is no concern in the
implementation of the humanitarian exemption of Recital 38.

12. Before closing this interview, would you like to share with us what you believe
have been your most important achievements in this role of EU CTC? The most
challenging aspects? Which advice would you give to your successor? Is there
anything else you would like to share with our readers?

One main advice I would give my successor is to consider, as a priority file, the
preservation of humanitarian action from adverse impact of CT measures. I
launched the reflection through the organization of the expert meeting on
Counter-Terrorism Measures and Safeguarding Principled Humanitarian Space
that I organized in May 2019, but further work remains to be carried out. I
believe this will need to be done through further illustrations and concrete
examples so as to identify viable, long-term and effective solutions. In this sense,
the introduction of the humanitarian exemption in the EU CT Directive was an
essential step.

To round up some of my important achievements —I would say that I have
already mentioned some in your first question in this interview. I think there are
several files in which I made a difference, but I want to stress that it is a collective
ownership, as I have not been alone in my work, and have worked extensively
with several stakeholders who are also equally responsible for all the
achievements made through the years.

I feel among my main achievements must be the fact that I managed to
convince the system that my position was useful, that it would not be at the cost
of the importance of other EU institutions and that we could work together.
Some examples include the policy to handle travel of foreign fighters towards
Iraq and Syria. In fact, I think I raised the problem when no one else was raising
it and came up with an analysis of the problem, and with a twenty-four-measure
plan on how to tackle the issue, even inspiring ensuing UNSCRs. Through the
years, I have also managed to keep the file as a priority agenda even during
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the periods of “CT fatigue”. Furthermore, I have raised difficult questions such as
the right balance between security and freedom, management of the detainees’
crisis (Guantanamo and al-Hol), the linking up of the internal and external
dimensions, etc. Additionally, one of the questions that I have insisted on is the
role of ideology. Certain Islamist extremist interpretations of Islam have played a
problematic role in all this and need to be addressed. I obtained the agreement of
the Council to engage with Saudi Arabia on the proselytism of Islamist extremist
materials and financing, which we want to stop in Europe, the Western Balkans
and the Sahel. We would want to reduce problematic material that can be
contained in speeches or books or can be found on the internet; we would also
want to halt funding coming from the Gulf to promote Islamist extremist
interpretations of Islam. I have created a certain momentum on this, which I am
proud of as I have not been unopposed on this topic.

In general, we have been able to convince Member States to a more
collective response approach, including by using agencies such as Europol,
Eurojust and Frontex. This is quite an achievement, as I am a policy entrepreneur
whose goal is to promote EU integration. I feel that we have made significant
progress in the last six years in furtherance of this. In a world where we have so
many security threats, we need to provide a collective European response. I
believe that the European approach is exemplary as it really seeks a balance
between freedom and security. Integration (i.e. EU-led approach) in CT matters
is obviously challenging because of issues related to sovereignty, but we are
moving in the right direction.
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Janez Lenarcic is currently serving as Commissioner for Crisis Management in the
European Commission, a mandate he took up in December 2019. In this capacity,
he is responsible for EU civil protection as well as humanitarian aid. Mr Lenarcic
served as Ambassador and Permanent Representative of Slovenia to the European
Union (EU) in Brussels from 2016 to 2019. From 2014 to 2016, he held the Secretary
of State position in the cabinet of the Slovenian Prime Minister. His previous
experience also includes the position of Director of the Organization for Security and
Cooperation in Europe’s (OSCE) Office for Democratic Institutions and Human
Rights, in Warsaw, from 2008 to 2014. He has also served as Secretary of State for
European Affairs, including representing Slovenia during the Lisbon Treaty
negotiations in 2007 and later representing the Slovenian EU Council Presidency to
the European Parliament in 2008. In 2002 and 2003 he held the position of State
Secretary in the cabinet of the Slovenian Prime Minister, after which he served as
Slovenian Ambassador to the OSCE. In 2005 he was also Chairman of the
Permanent Council of the OSCE in Vienna. In 2000 he served as Adviser to the
Minister for Foreign Affairs, and the following year he became the Diplomatic
Adbviser to the then Slovenian Prime Minister. Between 1994 and 1999 he was posted
to Slovenia’s Permanent Representation to the United Nations (UN) in New York,
where he also served as the alternate representative of Slovenia on the UN Security
Council. Mr Lenarcic holds a degree in international law from Ljubljana University.

* This interview was conducted by Dr Knut Dérmann, Head of Delegation to the European Union, the
North Atlantic Treaty Organization and the Kingdom of Belgium, ICRC.
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To begin with, could you describe your role and responsibilities as the
Commissioner for Crisis Management? Under this broad question, could you
briefly explain to us where the Directorate-General for European Civil
Protection and Humanitarian Aid Operations [DG ECHO] is situated within
the rather complex EU institutional structure? What is the scope of your and
DG ECHO'’s mission in relation to humanitarian action?

Solidarity is one of the fundamental values of the European Union. The action
carried out within my portfolio is the expression of this moral responsibility that
we, as the EU, carry together with the rest of the international community. My
role and responsibilities, as Commissioner for Crisis Management, if I were to
sum them up in a few words, are about how the EU translates this solidarity
from words into action in emergencies.

The mandate within which we act is explained in the Treaty on the
Functioning of the European Union. We act to “encourage cooperation between
Member States in order to improve the effectiveness of systems for preventing
and protecting against natural or man-made disasters” and “to provide ad hoc
assistance and relief and protection for people in third countries who are victims
of natural or man-made disasters, in order to meet the humanitarian needs
resulting from these different situations”.? It is, therefore, a mandate that covers
both civil protection and humanitarian response to crises.

Each response has its own tools and mechanisms, such as the EU’s Civil
Protection Mechanism or the EU’s Humanitarian Implementation Plans.
Depending on needs and contexts, these instruments are deployed separately or
in complementarity to each other. To give a tangible example of how this works
in practice, in the wake of the Beirut blasts last year, the EU coordinated the
sending of in-kind assistance and specialized teams, all requested by Lebanon,
provided by member and participating States though the EU Civil Protection
Mechanism. At the same time, the EU mobilized emergency humanitarian
funding to provide life-saving assistance to the affected people and operated three
EU Humanitarian Air Bridge flights to deliver essential aid. Therefore, the
mandate and the instruments available to us allow us to address a crisis from
different angles.

The tools which we have at our disposal are implemented through DG
ECHO. For those who are unfamiliar with the structure of the European
Commission, a directorate-general could be compared to a ministry at the
national level. While DG ECHO’s headquarters are based in Brussels, it has a
field network around the globe, with field offices in more than forty countries.
We also count on 155 international humanitarian experts that help us assess
needs on the ground, tailor the response to needs and monitor implementation.

When it comes to humanitarian aid, the EU and its member States are the
leading donors worldwide. This year alone, the European Commission has an initial

1 Consolidated Version of the Treaty on the Functioning of the European Union, OJ L. 326/47-326/390. 26
October 2012, Art. 196.
2 Ibid., Art. 214.
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annual humanitarian budget of €1.4 billion. This is funding that is provided to
humanitarian organizations so that they can assist people in need. This year’s
funding represented an increase of more than 60% compared with the initial
humanitarian budget adopted last year. With it we will strive to provide a
meaningful contribution to the response to global humanitarian needs, which are
steeply and steadily growing.

The COVID-19 pandemic brought an additional layer of challenges to
already fragile communities. To meet these challenges, the EU is acting on different
fronts. The EU was among the first to support the World Health Organization’s
Coronavirus Response Plan. We mobilized additional humanitarian funding. We
organized EU Humanitarian Air Bridge flights to fragile countries to help unblock
the transport of essential humanitarian aid and workers, as well as of much-needed
medical supplies that were held up by transport restrictions. At this stage of the
pandemic where vaccines are available, we are also providing humanitarian funding
of €100 million to support the roll-out of vaccines in countries with critical
humanitarian needs and fragile health systems in Africa. This is in addition to the
significant contribution — €2.47 billion— given by the EU to the COVAX Facility,
which will allocate up to 100 million doses of COVID-19 vaccines for use in
humanitarian contexts.

In your answers to the European Parliament in October 2019, before even taking
up your mandate, you declared: “I will firmly advocate for EU humanitarian aid
to be delivered in accordance with International Humanitarian Law and the
humanitarian principles. The Commission’s experience clearly shows that
respecting International Humanitarian Law and humanitarian principles is an
operational necessity helping to provide access to assistance, to protect the most
vulnerable and to ensure the security of humanitarian workers.” Could you
elaborate on why you insisted on the respect for international humanitarian
law [THL] and humanitarian principles as an operational necessity?

IHL and humanitarian principles face a number of challenges, but these challenges
do not, in my view, call into question the absolute validity and necessity of this set of
rules. On the contrary, they call on our collective responsibility to relentlessly
remind all involved, in the interest of victims of conflicts and natural disasters
and of humanitarian workers, that they not only exist but need to be known and
respected.

One of the paradoxes, though, is that IHL, whose importance and necessity
is very broadly recognized — with the 1949 Geneva Conventions being among the
most widely accepted legal instruments, and most of their provisions having
become customary law —is nevertheless all too frequently violated. We have been
observing an alarming trend in the last couple of years where the basic principles
of humanitarian law have been dramatically and blatantly violated. Zones

3 See “Janez LenarCi¢’s Answers to the European Parliament Questionnaire”, p. 7, available at: https:/ec.
europa.eu/commission/commissioners/2019-2024/lenarcic_en (all internet references were accessed in
July 2021).
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established to shelter the wounded, the sick and civilians, like hospitals or schools,
have been deliberately targeted. This has a critical effect on civilians, including
millions of children affected by conflicts. Violations of THL are also one of the
drivers of conflict-induced hunger. Trucks delivering food and medical
equipment to millions have been destroyed on purpose, recently again in
northeast Syria. Not least, the recurrent disrespect for humanitarian norms and
principles makes the delivery of critical aid increasingly difficult and dangerous
for humanitarian and medical workers. Humanitarian workers have been the
target of attacks, with 481 aid workers being victims of major attacks in 2019.

In addition to IHL, the fundamental humanitarian principles of
impartiality, neutrality and non-discrimination guarantee that aid is provided
solely based on existing humanitarian needs.* These principles are not mere
declarations of intent. They guide and safeguard the operations of our partners in
the field on a daily basis. They have, in the EU order, the highest legal value as
they are enshrined in Article 214 of the Treaty on the Functioning of the
European Union. As a principled donor, we implement this mandate together
with our partners.

So yes, I can only reiterate that compliance with IHL and humanitarian
principles is at the core of the EU’s humanitarian action. Humanitarian principles
need to be respected by all—parties to the conflict, donors, humanitarian
organizations—as a means to guarantee, in practice, that aid reaches the most
vulnerable. On our side, we will continue to use the EU’s existing toolbox in
support of IHL, as outlined in the EU’s dedicated IHL Guidelines® that we have
had at our disposal for over a decade. But we are also committed to putting IHL
at the heart of the EU’s external action, using all instruments available to us to
promote compliance with IHL. This is one of the key messages of the
Communication on the EU’s Humanitarian Action which we recently adopted.®

The recitals of Directive (EU) 2017/541 on Combating Terrorism contain an “IHL
saving clause”: “This Directive should not have the effect of altering the rights,
obligations and responsibilities of the Member States under international law,
including under International Humanitarian Law. This Directive does not
govern the activities of armed forces during periods of armed conflict, which are
governed by International Humanitarian Law.”” Why was such a clause
considered necessary?

4 The humanitarian principles are defined, inter alia, in the European Consensus on Humanitarian Aid, OJ
2008/C25/1, 30 January 2008, Part 2.

5 EU, Updated European Union Guidelines on Promoting Compliance with International Humanitarian
Law, O] 2009/C303/06, 15 December 2009 (EU IHL Guidelines).

6  European Commission, Communication from the Commission to the European Parliament and the
Council on the EU’s Humanitarian Action: New Challenges, Same Principles, COM (2021) 110 final,
Brussels, 10 March 2021 (Communication on the EU’s Humanitarian Action).

7  Directive (EU) 2017/541 of the European Parliament and of the Council on Combating Terrorism and
Replacing Council Framework Decision 2002/475/JHA and Amending Council Decision 2005/671/
JHA, 15 March 2017, Recital 37.

76



Interview with Janez Lenargic I RRC_

Over recent years, we have seen an increase in the number of counterterrorism
frameworks, both globally and in the EU. These may serve legitimate security
objectives. Their aim should be to protect the safety and security of the same
civilians that humanitarian organizations serve. But in many cases,
counterterrorism measures have over the years made it increasingly difficult for
humanitarian organizations to deliver aid to people who may need it most. The
need for assistance is often highest in complex environments where designated
terrorist groups are parties to an armed conflict. It is also estimated that over 60
million people live in areas where non-State actors exercise control, including
some that are designated under counterterrorism regimes.

It is important that all counterterrorism measures are in accordance with
international law, including IHL, but also international human rights law and
international refugee law. One of the critical aspects in this respect is
safeguarding the space of humanitarian organizations in armed conflicts.

This is why it is important that Directive (EU) 2017/541 includes an IHL
saving clause. The purpose is to ensure that activities which are governed by, and
not prohibited under, IHL are not prosecuted under counterterrorism legislation.
It is really critical that IHL remains respected and relevant in all contexts of
armed conflicts, in order to maintain the integrity of IHL, to safeguard the
humanitarian space, and to ensure that vulnerable communities in areas living
under the control of these groups are not left behind.

In recent years, there has been an increase in global, regional and local regulatory
measures in the field of international sanctions regimes, including with regards to
EU sanctions, also called “restrictive measures”. In May 2020, you declared:
“Sanctions should not impede the delivery of humanitarian assistance,
including medical assistance, in line with International Humanitarian Law.”s
What kind of impediments were you thinking of?

Our partners —non-governmental organizations, international organizations and
national agencies—often implement actions in countries for which sanctions
apply, and in such environments they have to comply both with the obligations
created by sanctions regimes and with humanitarian principles. Whilst sanctions
are not intended to stand in the way of or impede the delivery of humanitarian
assistance, they can create difficulties for the provision of humanitarian aid on
the ground, as frequently reported by humanitarian organizations, including our
partners.

Many humanitarian organizations report that complying with sanctions
regimes can affect their ability to conduct life-saving operations. They point out
that sanctions regimes can create difficulties for them in carrying out money
transfers necessary for their operations, in engaging with non-State armed groups,
and in purchasing and importing equipment. Other indirect adverse effects, such

8  See European Commission, “Commission Publishes Guidance on Coronavirus-Related Humanitarian Aid
to Syria Despite Sanctions”, press release, Brussels, 12 May 2020, available at: https://ec.europa.eu/
commission/presscorner/detail/en/IP_20_831.
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as over-compliance, bank de-risking and an overall chilling effect, can also translate
to operational difficulties for partners who operate on the ground. Some
humanitarian partners have become reluctant to engage in areas impacted by
sanctions, due to the high costs and uncertainty involved in ensuring compliance;
when they do continue to engage, they have to spend significant resources on
ensuring compliance.

I attach the utmost importance to these concerns and difficulties shared by
our humanitarian partners. A consistent implementation of sanctions regimes is
essential to ensuring that EU funds cannot be diverted from their purpose and
used, for instance, to finance illicit or criminal activities such as terrorism. At the
same time, the European institutions are committed to ensuring unimpeded
access of humanitarian assistance to the most vulnerable and that it is delivered
in full compliance with international law and humanitarian principles.

Several practical guidance notes have been published in 2020° by the European
Commission on how to comply with EU sanctions when providing humanitarian
aid, in particular medical assistance, to fight the coronavirus pandemic. They
were much appreciated by the humanitarian community. What are the concrete
reasons that triggered the drafting of these guidance notes? In general, what are
the elements of the EU sanctions policy aimed at minimizing potential obstacles
to humanitarian action? Can you identify other possible measures to support
humanitarian actors, including EU-funded organizations, operating in countries
subject to EU restrictive measures?

The European Commission takes seriously the concerns relating to any possible
obstacles to the swift and effective delivery of humanitarian aid and is committed
to preserving the humanitarian space. That is why the Commission has developed
guidance notes that are aimed at providing further clarity to our partners on
regulatory requirements.

We have, for example, developed guidance for humanitarian organizations
and economic operators on the provision of humanitarian aid to fight the COVID-
19 outbreak in environments subject to EU restrictive measures.'? Over the last year,
the scope of this guidance was gradually expanded and it currently covers sanctions
regimes in Syria, Iran, Venezuela and Nicaragua. I would particularly stress the
principle that final beneficiaries of humanitarian assistance cannot be subject to
vetting against sanctions lists. We have had positive feedback on the guidance
from our partners, which has prompted the European Commission to develop
further guidance, for instance on the implementation of the EU Global Human

9  The European Commission released and then expanded its guidance note on how COVID-19-related
humanitarian aid can be provided to countries and areas around the world that are subject to EU
restrictive measures (sanctions), namely Syria (published in May 2020), Iran and Venezuela (published
in October 2020) and Nicaragua (published in November 2020). See European Commission, Guidance
Note on the Provision of Humanitarian Aid to Fight the Covid-19 Pandemic in Certain Environments
Subject to EU Restrictive Measures, C (2020) 3179, Brussels, 11 May 2020, 9 October 2020, 16
November 2020 (EU Guidance Note).

10 Ibid.
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Rights Sanctions Regime, published in December 2020, and on restrictive measures
related to the situation in Myanmar/Burma, in May 2021. A horizontal guidance on
the provision of humanitarian aid in environments subject to EU sanctions is
currently in preparation.

Our support to humanitarian organizations goes beyond that, however. An
EU-level single contact point was set up in March this year, in the context of the
COVID-19 pandemic. This is a dedicated channel to help humanitarian
organizations identify the authorities competent for granting humanitarian
assistance derogations, when these are included in sanctions regimes.

We can also provide comfort letters to our partners, aimed at facilitating
their interactions with banks and financial institutions for financial transfers
linked with EU-funded humanitarian actions. An overview of the support
provided to our partners and related information can be found on the DG ECHO
partners’ website.!! Furthermore, we promote a continuous dialogue between all
parties involved in order to facilitate the delivery of humanitarian assistance to all
those in need and to find practical solutions to obstacles. We actively participate
in various advocacy and awareness-raising activities and continuously engage
with our partners.

A humanitarian exemption is included in the recital of Directive (EU) 2017/541.12
There is a strong call from humanitarian organizations for the systematic
introduction of such exemptions in EU sanctions regimes as well. In EU
language, the term “exemption” means that “a restriction does not apply when
the purpose of the action is to provide humanitarian aid”, and that
humanitarian operators can carry on without delay as their humanitarian
activities would be considered outside the scope of EU restrictive measures.’3
How do you assess this option in comparison to derogations—i.e., ad hoc
authorizations? What is the stance of the EU on humanitarian exceptions overall?

In order to preserve the humanitarian space and to guarantee the delivery of
humanitarian assistance to people in need, sanctions regimes may provide for
humanitarian exceptions. EU restrictive measures can contain two types of
exceptions: exemptions and derogations. Exemptions — similar to the one included
in Recital 38 of Directive (EU) 2017/541 — mean that a restriction does not apply
when the purpose of the action is to provide humanitarian aid. Any conditions
established in the sanctions regime to guarantee the genuine humanitarian
character of the operations concerned must of course be met for the exemption
to apply. In that context, humanitarian organizations can carry out their activities
without any prior authorization. In case of a derogation, a restricted action can
be carried out only after an authorization is granted by a competent authority.

In the latter scenario, this process can pose difficulties to humanitarian
organizations, ranging from the identification of the competent authority to

11 Available at: https://dgecho-partners-helpdesk.eu/sanctions/eu-restrictive-measures.
12 See Directive (EU) 2017/541, above note 7.
13 EU Guidance Note, 11 May 2020, above note 9, Question 24.
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possible delays in, and suspension of, life-saving activities. In order to overcome
such practical challenges, the EU is working with all involved actors to streamline
and facilitate procedures for granting humanitarian derogations.

The inclusion of humanitarian exceptions is one of the most important
tools for safeguarding the humanitarian space in practice. At present, only seven
out of forty-two EU sanctions regimes in force contain a humanitarian exception
of any kind. Among the exceptions currently in place there are both derogations
and exemptions, notably in the specific cases of the fuel exemption for
humanitarian actors for Syria, and the measures transposing the UN sanctions
with regard to Somalia.

The European Commission is committed to pursuing the consistent
inclusion of humanitarian exceptions in EU sanctions regimes, and to putting in
place a complete and effective framework for the use of such exceptions by all
our partners receiving EU funding. This approach has been clearly set out in the
Communication on the EU’s Humanitarian Action adopted by the Commission
in March this year. Of course, it is not the Commission that decides on sanctions,
but the Council, so we will continue working with the Council to ensure
inclusion of the humanitarian exception into any upcoming sanctions regime.

On 7 October 2020, the Council adopted a decision and a regulation establishing a
Global Human Rights Sanctions Regime.'* It allows for the targeting of
individuals, entities and bodies responsible for, involved in or associated with
serious human rights violations and abuses worldwide. Could sanctioning
violations of IHL also be an effective way to ensure better compliance with IHL?
Under this broad question, could you also address whether this possibility has
been considered at the EU level? What are the main causes of enthusiasm and
reticence on this option? How would it be integrated into EU legislation?

The EU IHL Guidelines that I've previously referred to specifically recognize that
the use of sanctions may be an effective means of promoting compliance with
IHL. Such measures can therefore be considered by the EU against State and
non-State parties to a conflict, as well as individuals. Our recent Communication
on the EU’s Humanitarian Action also points to the inclusion of serious ITHL
violations among the grounds for listing under EU sanctions regimes as a
potentially significant way of promoting compliance with IHL, while underlining
the need to avoid any potential negative impact on humanitarian activities. And
the EU is already using this instrument. There are a number of geographical
regimes, aimed, inter alia, at preventing or responding to violations of IHL. To
mention some examples, these include Burundi, the Democratic Republic of the
Congo, Somalia, Libya and Mali.

The EU’s global human rights sanctions regime, adopted at the end of last
year, focuses on serious human rights violations and abuses. For the first time, the

14 Council of the European Union, Council Decision (CFSP) 2020/1999 concerning Restrictive Measures
against Serious Human Rights Violations and Abuses, 7 December 2020.
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EU has a flexible and forceful framework that will allow it to target individuals,
entities and bodies—including State and non-State actors—responsible for,
involved in or associated with serious human rights violations and abuses
worldwide, no matter where they occur. Under this framework, restrictive
measures may cover acts such as genocide and crimes against humanity, but also
cases of sexual and gender-based violence. As such, this regime may also be a
relevant tool for sanctioning serious human rights abuses in humanitarian contexts.

The average time that the International Committee of the Red Cross [ICRC] has
been present in its ten largest operations is forty-two years.!> Protracted armed
conflicts are characterized by their longevity, intractability and mutability, and
their complexity is blurring the traditional lines between humanitarian action
and development cooperation. The EU embraced the humanitarian—
development—peace nexus approach and has launched integrative projects in
various contexts. What are the first conclusions of the EU “operationalization”
of this approach? Some commentators have brought up concerns about how the
nexus approach can digest/integrate humanitarian principles—what are your
views on this?

The reality of the world is indeed complex, and we continue to face serious crises.
Humanitarian needs are escalating, with violent conflicts as their main driver.
Natural disasters and the effects of climate change add to the complexity and
severity of crisis— COVID-19, and its dire socio-economic consequences, being a
case in point. In view of the magnitude, diversity and complexity of the crises
that we are facing, it is imperative that we work together, across the
humanitarian, development and peace spectrum.

Council conclusions on operationalizing the nexus,'® adopted in May 2017,
encourage the Commission and EU member States to work together to implement
the nexus approach in selected pilot countries. We have done just that in six pilot
countries!” and have seen positive results emerging at the country level. In
addition to the pilots, we work on implementing the nexus approach in many
other contexts. Together with High Representative Borrell and Commissioner
Urpilainen, we gave strong political backing to nexus considerations in the
guidelines for the programming of the Neighbourhood, Development and
International Cooperation Instrument. The current programming period of the
new development instrument provides an excellent opportunity to include the
nexus approach in the development country strategies. We also requested all EU
delegations around the world to contribute to nexus implementation. In sum, we
put great emphasis on improving continuous dialogue between the respective

15 See online introduction to the International Review of the Red Cross issue on “Protracted Conflict”, Vol.
101, No. 912, 2020, available at: https:/international-review.icrc.org/reviews/irrc-no-912-protracted-
conflict.

16 Council of the European Union, “Operationalising the Humanitarian-Development Nexus”, Council
Conclusions, Ref. No. 9383/17, 19 May 2017.

17 The six pilot countries are Chad, Iraq, Myanmar, Nigeria, Uganda and Sudan.
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arms of the EU, in headquarters and in the field. And we work towards joint context
analysis for each country.

Most of our partners are already applying new ways of working, including
the humanitarian—development—peace nexus. They are bringing valuable lessons
learned and experiences on how to work to reduce unmet needs, vulnerabilities
and risks, addressing root causes of conflict and working to increase people’s
resilience. From the humanitarian point of view, we will continue to require
partners to focus on addressing urgent humanitarian needs. This should not,
however, prevent them from reflecting on how their interventions fit into the
wider context of response to a crisis, and when relevant, how their interventions
can have a more long-term or sustainable impact. Examples may include linking
up to existing water infrastructure instead of water trucking, providing cash in
order to allow for more dignified choices, or linking humanitarian social safety
nets to existing country-led social protection programmes —all, of course, bearing
in mind the local context.

A nexus approach implies — where the local context permits—working to
improve coherence in coordination, programming and financing. Such an
approach provides opportunities for funding from different EU budget lines over
time.

All in all, the EU’s view is that the triple nexus should certainly contribute
to addressing protracted crises, but not to the detriment of a principled
humanitarian approach.

On 10 March 2021, the Commission published its Communication on the EU’s
Humanitarian Action.’® Could you describe the main messages delivered by the
Commission? What will be the next steps in terms of the implementation of the
Commission’s agenda?

First of all, by adopting the Communication on the EU’s Humanitarian Action, the
European Commission has underlined the prominent place of humanitarian aid in
the EU’s external policy. The Communication sets out an agenda for giving renewed
impetus to the EU’s humanitarian aid policy at a time when humanitarian needs are
at an all-time high, and growing. Given the unprecedented challenges that
humanitarian aid is facing today —exacerbated by the COVID-19 pandemic—we
need both more resources globally for humanitarian response, and a better
enabling environment for the delivery of principled and effective humanitarian
assistance to those most in need. But as the Communication underlines, we also
need to step up action to tackle root causes—complex underlying drivers of
conflicts and crises. For that, we need to continue linking up emergency relief
with longer-term approaches through more systematic, close cooperation among
humanitarian, development and peacebuilding actors.

Second, as the title of the Communication indicates, while humanitarian
aid is facing new challenges, the underlying principles remain the same. The

18 Communication on the EU’s Humanitarian Action, above note 6.
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starting point is a clear reaffirmation of the EU’s commitment to providing
principled, needs-based humanitarian assistance in line with the European
Consensus on Humanitarian Aid, which remains our reference framework. The
Communication also underlines the importance of effective advocacy for
unrestricted and unconditional humanitarian access to people in need, and it seeks
to put IHL at the heart of the EU’s external action. It commits us to using all
available EU instruments to ensure respect for IHL —not least by calling for the
inclusion of serious IHL violations among the grounds for listing in EU sanctions
regimes, whenever appropriate. As mentioned earlier, the Communication also sets
out a commitment to ensuring that IHL is fully reflected in EU sanctions policy,
including through the consistent inclusion of humanitarian exceptions in EU
sanctions regimes.

Third, given the unprecedented level of humanitarian needs and the
growing funding gap, the Communication underlines the urgent need to broaden
the resource base for humanitarian action. It is simply not sustainable that a very
small group of donor countries and the EU provide almost the entirety of official
humanitarian funding, year in, year out. Providing the resources needed for
humanitarian aid is a responsibility that needs to be shared much more broadly,
both globally and inside Europe.

In addition, the Communication sets out how we can enhance the
effectiveness and efficiency of the EU’s humanitarian assistance, inter alia by
enhancing quality and programmatic funding in line with the Grand Bargain, by
expanding the use of innovative approaches, by supporting local responders and
by strengthening anticipatory action.

Fourth, the Communication seeks to enhance the EU’s role as an active
enabler of principled and effective humanitarian assistance. The Communication
thus proposes the establishment of a European Humanitarian Response Capacity
to help fill temporary gaps in humanitarian response, building notably on the
positive experience with the Humanitarian Air Bridge!® established to address
transport and supply chain disruptions during the COVID-19 pandemic.

This ambitious agenda can only be taken forward by working closely with
EU member States, other EU institutions and services, and our humanitarian
partners. My services have already started translating the proposals of this
Communication into action. In some cases, implementation is already under way,
for example when it comes to multi-year programmatic partnerships. Other
actions will be launched soon, such as a proposed pilot initiative for blending
some of our funding with private sector resources. In other cases, a sustained
effort over the long term will be needed — for instance, when it comes to engaging
with traditional and emerging donors to expand the resource base or to
operationalize the nexus in a more systematic way.

19 European Commission, “European Union Humanitarian Air Bridge”, available at: https://ec.europa.eu/
echo/what/humanitarian-aid/humanitarijan-air-bridge_en.
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Before closing this interview, would you like to share with us what have been the
most rewarding and/or challenging aspects of your work since you took up your
position? Is there anything else you would like to share with our readers?

What I consider most challenging is the human toll of crisis. People’s livelihoods,
safety, dignity, health and resilience diminished or wiped away. Opportunities
taken away from children when they lack access to quality education in
humanitarian crises. These realities are heart-breaking, but more than a year and
a half into my mandate, I am convinced that we can succeed in alleviating them,
in large part due to the dedication, expertise and hard work of each and every
one of our partners—currently about 200 in total—and the many local non-
governmental organizations that they work with. Engagement with local partners
in humanitarian activities, coordination and capacity-building is something I am
firmly committed to supporting.

Not least, I am heartened by the important and difficult work carried out by
the ICRC, one of our closest partners. And I look forward to continuing to work
towards jointly instilling, in all conflict situations, a stronger respect for THL.
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Ms Golberg is a member of the United Nations (UN) Secretary-General’s
Advisory Board on Disarmament Matters, and the UN Central Emergency
Revolving Fund Advisory Group. She sits on the boards of the Centre for Global
Governance and Innovation and the Lewis Perinbaum Award, and the Advisory
Board for the 2021 Canada Forum for Impact Investment and Development.

Ms Golberg holds a master’s degree in international relations. She is a
recipient of the NATO ISAF General Service medal, the Queen’s Jubilee Medal, the
Public Service Award of Excellence, and three Ministers’ Awards for Foreign Policy
Excellence. She has been a World Economic Forum Young Global Leader and has
published articles on humanitarian, fragile State and public policy-related matters.

By way of introduction, could you briefly explain your role as the Assistant Deputy
Minister of Strategic Policy at Global Affairs Canada? What is the role of the
Sanctions Policy and Operations Coordination Division [Sanctions Division],
and the various other divisions within Global Affairs Canada working on
humanitarian action and sanctions?

The Strategic Policy Branch is responsible for advancing Canada’s existing and
emerging foreign, economic and international assistance policy and programme
priorities through the development, coordination and implementation of high-
quality strategic analysis and policy-making. The Branch is also responsible for
evaluation, data and results delivery functions. In essence, it is the home for
“insight, hindsight and foresight” at Global Affairs Canada. As Assistant Deputy
Minister, I oversee the work of Canada’s Permanent Mission to the Organization
for Economic Cooperation and Development, and four Bureaus in Ottawa: the
Strategic Foreign Policy Bureau, the International Assistance Policy Bureau, the
International Economic Policy Bureau and the Evaluation and Results Bureau. The
sanctions-related responsibilities fall within the International Economic Policy Bureau.

In that context, the Sanctions Division serves as the government of
Canada’s centre of excellence for the development and coordination of sanctions
policy and operations. This involves extensive engagement with other federal
government departments and agencies to foster broader coherence and
consistency in how Canada’s sanctions are developed, implemented and enforced.
This includes coordinating with the Department of Justice, Department of
Finance, Privy Council Office, Royal Canadian Mounted Police and Canadian
Border Services Agency, with the latter two being responsible for investigating
and enforcing possible violations of sanctions. Internal to Global Affairs Canada,
the Sanctions Division engages regularly with officials responsible for overseeing
bilateral, regional and multilateral relations. It works closely with those
responsible for Canada’s humanitarian assistance and human rights policies and
programmes, and with members of the Trade Commissioner Service, who are
responsible for engaging with Canadian businesses to promote Canada’s
economic interests in the global marketplace.
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The Sanctions Division also works to enhance compliance by developing
and disseminating information and resources to internal and external partners in
order to facilitate a better understanding of sanctions measures. It regularly
engages with Canadian stakeholders, including financial institutions, civil society,
legal practitioners and key commercial sectors. The team also collaborates
extensively with other countries and international organizations to discuss and
advance key sanctions policy and implementation questions.

Finally, I would note that the Sanctions Division plays a vital role in the
government of Canada’s ability to stay at the forefront of sanctions policy. The
team has a research and analysis function to map and understand existing and
emerging sanctions policy themes and questions. Work undertaken in-house by
the team is complemented by engagement and supporting research by civil society,
academics, think tanks and others. In the same vein, and to further contribute to
international peace and security, Global Affairs Canada also manages dedicated
annual funding to support projects and programming that aims to enhance the
effectiveness of sanctions and assist in better understanding their impact.

Could you outline the different types of sanctions that Canada imposes?

As many of your readers may already know, Canada has three different sanctions
laws that are calibrated to deal with current international realities. First, Canada
supports broad-based international action through the implementation of UN
Security Council decisions to impose sanctions under the United Nations Act.
We have an international legal obligation to implement these sanctions as a UN
member State.

Beyond this, Canada also has two laws that enable us to impose sanctions
autonomously:

e The Special Economic Measures Act [SEMA] authorizes Canada to impose
autonomous sanctions that target foreign States directly, along with
individuals and entities in those States, or nationals of those States not
ordinarily resident in Canada. When it was first enacted in 1992, Canada
could impose autonomous sanctions in two situations: when there had been a
grave breach of international peace and security that had resulted, or was
likely to result, in a serious international crisis; or when an international
organization or association of States to which Canada belonged called on its
members to impose sanctions. SEMA was updated in 2017 to also enable
Canada to respond to situations where gross and systematic human rights
violations or acts of significant corruption are carried out in a foreign State.

e The Justice for Victims of Corrupt Foreign Officials Act was enacted in
November 2017, and enables Canada to respond to cases of gross violations
of human rights and acts of significant corruption anywhere in the world by
focusing on individuals who are responsible for or complicit in such acts
without first sanctioning a foreign State. Since the Act entered into force,
Canada has announced targeted sanctions against seventy foreign nationals
from Myanmar, Russia, Saudi Arabia, South Sudan and Venezuela.
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It should be noted that the decision to impose sanctions is not one taken lightly, and
is done in concert with other diplomatic efforts. It is informed by a range of foreign
policy, economic and humanitarian considerations and consultations taken in the
context of relevant legal authorities. Canada applies sanctions as part of its wider
suite of foreign policy and national security tools, which includes diplomatic
engagement and dialogue, capacity-building, and other programmes. The goal is
to reinforce the rule of law, support human rights and end impunity, and counter
threats to international peace and security.

Which divisions within Global Affairs Canada are involved in the drafting,
adoption, implementation and enforcement of Canada’s sanctions policy and
legislation? Could you briefly describe the decision-making process, both with
respect to Canada’s autonomous sanctions, as well as in terms of the
implementation of decisions of the UN Security Council to impose sanctions into
Canadian domestic law? Have there been any major shifts in Canada’s
approach recently?

When Canada imposes sanctions measures, the implementation of new measures
and changes to existing sanctions require the adoption of regulations following a
rigorous regulatory development and approval process. To do this, the Sanctions
Division works closely internally with departmental officials responsible for a
range of policy and legal issues, including notably those responsible for
overseeing the relevant geographic regions, our missions abroad, and those teams
focused on human rights and humanitarian action. It also coordinates closely
with the Department of Justice, the Privy Council Office and the Treasury Board
Secretariat, as well as with other government departments, to enable whole-of-
government coherence and coordination on issues related to sanctions
administration and enforcement.

While the regulatory process used to implement sanctions measures is the
same for all three Acts, there are important differences in how we determine what
specific measures should apply. First, as a UN member State, Canada has an
international legal obligation to implement decisions of the UN Security Council
to impose sanctions taken under Chapter VII of the Charter of the United
Nations. These decisions are integrated into Canadian law through regulations
made under the United Nations Act. Under this Act, Canada does not have the
discretion to impose any additional prohibitions or exceptions beyond what is
included in the Security Council resolutions, to the extent that our domestic
legislative framework allows. Additionally, with the exception of the sanctions
imposed by UN Security Council Resolution 1373 (2001), which requires that
member States autonomously identify persons associated with terrorism, Canada
integrates the names of individuals and entities sanctioned by the Security
Council into our regulations by referencing the lists maintained by the relevant
Security Council Sanctions Committee.

With regard to Canada’s two autonomous sanctions regimes, which are
imposed under either SEMA or the Justice for Victims of Corrupt Foreign

88



Sanctions, international humanitarian law and the humanitarian space in I RRC
the Canadian perspective —

Officials Act, the process for implementing and revoking measures is pursued
through Canada’s cabinet (the body of ministers that sets the federal
government’s policies and priorities) and via the Governor in Council (to bring
the measures into effect). Canada has established a rigorous due diligence process
for considering and evaluating possible situations that may warrant the use of
sanctions, such as cases of human rights violations or corruption. It also
considers the broader political and international contexts when deciding whether
sanctions or one of the other tools in Canada’s foreign policy toolkit may be an
appropriate response.

Once sanctions measures are in place, the Sanctions Division at Global
Affairs Canada oversees the broader administration and operations of the regime.
First, the team is responsible for developing and managing resources and
guidance to assist Canadians in recognizing and understanding their compliance
obligations. This includes ongoing communication and engagement with
members of the public, whether in response to inquiries received or through our
active participation in or organization of outreach events, panel discussions,
round tables and conferences. The team has built excellent relationships with a
broad network of key stakeholders, whose ongoing feedback and engagement has
been extremely valuable to us in fulfilling our mandate.

The team also manages a number of regulatory application processes. This
can include applications from persons in Canada or Canadians outside Canada
seeking authorization for activities that would otherwise be prohibited by
sanctions. It can also involve applications from listed individuals and entities who
are seeking to have their name removed from Canada’s sanctions lists, or from
individuals and entities seeking a certificate stating that they are not a listed
person. When such applications are received, the Sanctions Division works
diligently to conduct the necessary analysis of the information provided. The goal
is to be both thorough and respectful of the need to operate efficiently and
effectively in order to meet the needs of those applying. Where these applications
relate to United Nations Act regulations, extensive engagement is often also
needed with the relevant UN Security Council Sanctions Committee, whose
approval may be needed before a decision can be reached.

Finally, from a broader compliance and enforcement perspective, the
Sanctions Division works closely with other government departments to ensure
that their activities and policies are consistent with Canada’s sanctions. This
involves providing advice and guidance on the application of sanctions
regulations, including in the assessment of any potential risk of contraventions of
sanctions measures.

In terms of recent shifts, it should be noted that Canada is continuously
assessing it approach in order to be responsive to lessons and changes in global
best practice. For instance, in light of the COVID-19 pandemic, Canada has
worked hard to make certain that its sanctions measures do not present an
unintended barrier that would hinder a humanitarian response to the crisis.
Furthermore, and in an effort to respond to the needs of organizations operating
in countries targeted by Canada’s sanctions regime during the COVID-19
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pandemic, the Sanctions Division has also taken steps to enhance and accelerate the
review of any application for permits and certificates where applicants have
identified a link to the global health crisis.

More broadly, through the use of targeted sanctions measures, Canada
strives to minimize adverse consequences for civilian populations and for
legitimate humanitarian, business or other activities. Canada has also mitigated
the unintended humanitarian consequences of sanctions through legislated
exceptions for certain activities, and through the permit and certificate processes,
which enable the minister of foreign affairs to authorize activities which would
otherwise be prohibited by Canada’s sanctions. When imposing new measures,
Canada has implemented humanitarian exceptions for activities such as delivery
of food, medicine and medical supplies, to limit the negative impact and
potentially adverse effects on vulnerable groups such as women and girls.

The United Nations Act enables Canada to “give effect to decisions passed by the
United Nations Security Council”.! In particular, Section 2 states: “When, in
pursuance of Article 41 of the Charter of the United Nations, set out in the
schedule, the Security Council of the United Nations decides on a measure to be
employed to give effect to any of its decisions and calls on Canada to apply the
measure, the Governor in Council may make such orders and regulations as
appear to him to be necessary or expedient for enabling the measure to be
effectively applied.”” Could you discuss Canada’s general approach to
implementing relevant UN Security Council resolutions?

When the UN Security Council determines that an act of aggression or a threat to or
breach of the peace has occurred, it may adopt a resolution deciding that certain
sanctions measures must be taken by its member States to restore or maintain
international peace and security. As a UN member State, Canada has an
international legal obligation to implement these decisions into Canadian law,
and does so by making regulations under the United Nations Act. These
regulations remain in force until such time as they are repealed.

Canada integrates the sanctions measures imposed by the UN Security
Council into its domestic regulations following important engagement with the
Security Council, the relevant Sanctions Committees and other UN member
States so that its actions appropriately reflect the intent of the resolutions, and so
that its approach is consistent with that taken by other member States. Canada
also regularly assesses its regulations in light of newly adopted Security Council
resolutions, and/or reporting or guidance produced by Security Council Sanctions
Committees or the associated Panels of Experts.

With respect to the individuals or entities designated by each UN Security
Council Sanctions Committee, Canada’s standard approach is to refer to Security

1 Government of Canada, “Canadian Sanctions Legislation”, available at: www.international.gc.ca/world-
monde/international_relations-relations_internationales/sanctions/legislation-lois.aspx?lang=eng (all internet
references were accessed in July 2021).

2 United Nations Act, 1985, available at: https://laws-lois. justice.gc.ca/eng/acts/U-2/page-1.html.
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Council listings by reference to the list that each Committee maintains. This applies
to all United Nations Act regulations, with the exception of the measures Canada
implemented to comply with UN Security Council Resolution 1373, which
requires that member States autonomously identify persons associated with
terrorism as noted above. In alignment with this approach, individuals or entities
who wish to have their listing reversed must apply directly to either the UN
Security Council Focal Point for Delisting or the Ombudsperson to the ISIL
(Da’esh) and Al-Qaida Sanctions Committee, as required.

SEMA lists circumstances in which Canada may impose sanctions autonomously
or in coordination with other like-minded countries. These are in addition to
sanctions that the UN Security Council has decided to impose, which Canada
implements into Canadian domestic law under the United Nations Act. Could
you explain the rationale for adopting sanctions beyond those imposed under
the United Nations Act? What is the rationale behind pursuing sanctions under
both regimes at once with respect to a single country situation?

Autonomous sanctions are an important complement to Canada’s wider suite of
foreign policy and national security tools, which includes diplomatic engagement
and dialogue, capacity-building, and other programmes. The toolkit reflects a
principled and pragmatic approach to foreign policy which emphasizes the
importance of the rule of law and respect for human rights, and the maintenance
or restoration of international peace and security.

The decision to impose sanctions is not one that Canada takes lightly. They
are typically a measure of last resort, a tool to be applied judiciously and only when
the relevant legal thresholds have been met. Canada considers the broader political
and international contexts when deciding whether sanctions or one of the other
tools in its foreign policy toolkit may be an appropriate response.

Autonomous sanctions are generally undertaken in concert with other
diplomatic efforts in order to influence a change in behaviour or policy, and to
promote accountability and deterrence of potential criminality or impunity.
When Canada chooses to impose autonomous sanctions, it does so to send a
strong and clear message that it is concerned about gross human rights
violations, acts of significant corruption, or behaviour that flouts the rule of law
and threatens global peace and security, and will hold those who commit such
actions to account. Its autonomous sanctions prevent listed persons from
profiting from their activities in Canada, or using the Canadian financial system
to do so, and in certain circumstances from entering Canada. Similar to the
measures that Canada imposes under the United Nations Act, the autonomous
measures apply to the actions of persons in Canada and Canadians outside of
Canada.

With respect to imposing sanctions in relation to a country under both
SEMA and the United Nations Act, Canada has only done so in four contexts:
Iran, Libya, North Korea and South Sudan. In these four situations, Canada
either imposed autonomous measures before the UN Security Council made the
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decision to implement sanctions, or wanted to build on the Security Council
measures. These additional measures sought to increase pressure and send a clear
message that Canada would not accept egregious behaviour that threatened
international peace and security.

Regarding a recent adoption of sanctions, Canada stated: “These measures are
being taken in coordination with the United States and the United Kingdom,
and in solidarity with the European Union.” Similarly, in response to recent
sanctions by the United States and European Union [EU], Canada stated that
these sanctions “are part of an important and incisive diplomatic effort to end
impunity for those responsible for gross human rights violations”.* How does
Canada coordinate with other countries on its sanctions policy? Could you
describe how Canada’s approach might differ from that of others?

Canada has always maintained that sanctions are more effective when applied in a
coordinated manner. Collaboration with partners can be an important way in which
the impact of such measures can be augmented. It also offers a key means of sending
a strong collective signal that gross violations of internationally recognized human
rights, acts of significant corruption, or other breaches of international norms are of
profound concern. To that end, Canada seeks opportunities, where appropriate, to
discuss and collaborate with other countries when considering the application of
sanctions under its two autonomous sanctions regimes. We also coordinate
closely to advocate for enhanced compliance with sanctions measures, including
in relation to measures imposed by the UN Security Council.

The legislative framework through which countries impose sanctions can
differ significantly from one country to the next, including with respect to some
of the thresholds that must be met in order to impose sanctions measures. There
are differences in the legislative basis due to different countries’ legal structures,
and differences in the processes for imposing sanctions can be stark as well. For
example, the United States can impose sanctions by executive order, while the EU
requires full member State consensus. For its part, Canada has established a
rigorous method of considering and imposing sanctions using the Governor in
Council regulatory process.

We have developed excellent relationships with governments who have
similar sanctions tools as Canada. More broadly, through bilateral discussions
and multilateral exchanges, we are able to pursue pressing policy questions
around sanctions and to share best practices and lessons learned on policy issues
and our respective sanctions processes.

3 Global Affairs Canada, “Canada Joins International Partners in Imposing New Sanctions in Response to
Human Rights Violations in Xinjiang”, 22 March 2021, available at: www.canada.ca/en/global-affairs/
news/2021/03/canada-joins-international-partners-in-imposing-new-sanctions-in-response-to-human-
rights-violations-in-xinjiang.html.

4 Global Affairs Canada, “Canada Welcomes U.S and EU Sanctions against Russian Officials Responsible
for Serious Human Rights Violations”, 2 March 2021, available at: www.canada.ca/en/global-affairs/
news/2021/03/canada-welcomes-us-and-eu-sanctions-against-russian-officials-responsible-for-serious-
human-rights-violations.html.

92


https://www.canada.ca/en/global-affairs/news/2021/03/canada-joins-international-partners-in-imposing-new-sanctions-in-response-to-human-rights-violations-in-xinjiang.html
https://www.canada.ca/en/global-affairs/news/2021/03/canada-joins-international-partners-in-imposing-new-sanctions-in-response-to-human-rights-violations-in-xinjiang.html
https://www.canada.ca/en/global-affairs/news/2021/03/canada-joins-international-partners-in-imposing-new-sanctions-in-response-to-human-rights-violations-in-xinjiang.html
https://www.canada.ca/en/global-affairs/news/2021/03/canada-welcomes-us-and-eu-sanctions-against-russian-officials-responsible-for-serious-human-rights-violations.html
https://www.canada.ca/en/global-affairs/news/2021/03/canada-welcomes-us-and-eu-sanctions-against-russian-officials-responsible-for-serious-human-rights-violations.html
https://www.canada.ca/en/global-affairs/news/2021/03/canada-welcomes-us-and-eu-sanctions-against-russian-officials-responsible-for-serious-human-rights-violations.html

Sanctions, international humanitarian law and the humanitarian space in I RRC
the Canadian perspective —

The government of Canada has made repeated reference to its use of “targeted
sanctions”, and this concept has also featured in previous statements by
Canada’s minister of foreign affairs, as well as discussions with his counterparts
from like-minded countries.> Could you elaborate on what the government of
Canada means by “targeted sanctions”? How are these similar or different from
the broader country sanctions regimes? How does Canada assess different
country situations and determine what type of sanctions to use in a given context?

The decision to impose autonomous sanctions is not one that Canada takes lightly,
and this process includes careful consideration of the circumstances at issue. The
goal is to secure a change of behaviour, to constrain actions of significant concern
that violate international law, and to stigmatize behaviour such as gross and
systematic violations of human rights in order to deter similar actions in future.
Canada carries out considerable due diligence in considering and evaluating the
broader political and international context when deciding whether imposing
sanctions is appropriate.

Canada is mindful of lessons from the past imposition of sanctions by the
international community that were too broad-based in their application and caused
harm. Canada was a thought leader in the late 1990s and early 2000s, along with
Switzerland and a few other countries, in supporting extensive lessons-learned
efforts to develop more strategic sanctions regimes that would more specifically
target decision-makers or perpetrators of human rights violations, acts of
significant corruption or breaches of peace and security, and limit the impact on
civilian populations more broadly. Therefore, in designing and implementing
sanctions, Canada applies a targeted approach and rigorous analysis to minimize
the possibility of adverse consequences for civilian populations, including
vulnerable groups, as well as for legitimate business, humanitarian or other
activities.

How does Canada protect and preserve the humanitarian space when imposing
sanctions (i.e., by minimizing the impact sanctions may have on humanitarian
action)? Could you elaborate on the different approaches Canada takes to
humanitarian exceptions under the United Nations Act and Canadian
autonomous sanctions?

Canada firmly believes in the necessity of upholding humanitarian law and
principles, and is a leading humanitarian donor in response to global crises. Its
efforts are grounded in a gender-responsive approach to humanitarian action as
outlined in the Feminist International Assistance Policy, which addresses the
specific needs and priorities of people in vulnerable situations, particularly
women and girls, and its related Action Area Policy.®

5  Global Affairs Canada, “Minister of Foreign Affairs Speaks with U.K. Foreign Secretary Dominic Raab”, 4
March 2021, available at: www.canada.ca/en/global-affairs/news/2021/03/minister-of-foreign-affairs-
speaks-with-uk-foreign-secretary-dominic-raab.html.

6  Government of Canada, “Action Area Policy: Human Dignity (Health and Nutrition, Education, Gender-
Responsive Humanitarian Action)”, available at: www.international.gc.ca/world-monde/issues_
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In this context, Canada is invested in ensuring that its sanctions measures
do not present an undue barrier that would hinder humanitarian access. It seeks to
avoid unintended humanitarian consequences of sanctions through a targeted
approach and legislated exceptions for certain activities where possible. With
respect to sanctions imposed under the United Nations Act, Canada implements
the exceptions that are included in the relevant UN Security Council resolutions
into Canadian domestic law. As we cannot unilaterally implement exceptions that
the Security Council has not included in its resolutions, international institutions
and civil society may need to apply for an exemption certificate in order to
proceed with humanitarian assistance. In such circumstances, Canada proactively
engages with the relevant Security Council Sanctions Committee, which often
needs to either be consulted or approve any decision to grant certificates, in order
to accelerate the application process. A number of Security Council Sanctions
Committees have made dedicated efforts to promote humanitarian access, which
Canada has strongly supported.

With respect to Canada’s autonomous sanctions, regulations under SEMA
include humanitarian exceptions for activities such as the delivery of food, medicine
and medical supplies. These exceptions allow for the delivery of aid into sanctioned
countries, to ensure that humanitarian assistance can reach vulnerable groups. It is
important to note that these exceptions are not the same for all countries sanctioned
under SEMA, as Canada may assess that a narrower exception is warranted in light
of a particular country situation, including if we consider that the risk of diversion of
such aid is high. Where these exceptions do not apply, persons in Canada and
Canadians outside Canada may request a permit or certificate from the minister
of foreign affairs to authorize specified activities or transactions that would
otherwise be prohibited by Canada’s sanctions. These permits and certificates are
issued on an exceptional, case-by-case basis. Canada maintains a regular dialogue
with civil society organizations and international organizations in order to
understand any concerns and mitigate any wunintended humanitarian
consequences of its sanctions measures.

In addition to permits, certificates and exceptions, as part of our
commitment to protecting and preserving the humanitarian space, Canada is also
investing in research and analysis and programming support. Specifically, Global
Affairs Canada pursues research and activities that seek to improve our
understanding of the impacts and effectiveness of sanctions regimes, and to
contribute to the global evidence base on the potential humanitarian, political
and social impacts of imposing sanctions (autonomously or multilaterally).
Similarly, we have dedicated resources to supporting projects by civil society
organizations, seeking to enhance the effectiveness of sanctions and mitigate any
of their potential unintended consequences. For example, Canada sponsored a
virtual round table organized by the International Peace Institute [IPI] in
February 2021 to facilitate engagement between humanitarian actors and UN

development-enjeux_developpement/priorities-priorites/fiap_human_dignity-paif_dignite_humaine.aspx?
lang=eng.
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sanctions authorities, as well as other relevant stakeholders including donors,
financial institutions and the private sector. The purpose of this round table was
to develop a shared understanding of the challenges faced by humanitarian actors
delivering assistance in areas where the UN Security Council sanctions regime
relating to the so-called Islamic State in Iraq and the Levant and Al-Qaeda
applies, and to identify concrete solutions to address these problems. The result
of these discussions will be incorporated into an issue brief that the IPI intends to
publish and disseminate widely. This year, through our dedicated programming,
we are bringing key sanctions policy questions together with Canada’s
commitment to advancing the global Women, Peace and Security Agenda. To
that end, our project support will seek to further examine the impacts of
sanctions on women, children and other vulnerable groups, while also
considering how sanctions can contribute to addressing gender-based sexual
violence.
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1. On the growing effect/impact of counterterrorism policies on the humanitarian
space: Especially over the past two decades, the counterterrorism space has seen an
expansive growth in terms of policies and frameworks to curb acts of terrorism and
hold terrorists accountable. How are these measures formulated from the Russian
perspective, keeping in mind the need to protect the humanitarian space as well as
other general human rights standards?

First of all, I would like to emphasize that the expansion of the counterterrorism
legal framework in the Russian Federation is a direct response of our country to
changing and evolving terrorist threats which have become over the recent years
extraordinarily sophisticated and multifaceted: terrorists are complicating their
tactics, resorting actively to information communication technologies, and using
propaganda with the aim of disseminating radical ideas and recruiting
newcomers. In this regard, the Russian law-making activity in the prevention of
counterterrorism is reasoned by the aspiration of our government to effectively
respond to real terrorism-related threats, and, despite all fears, is not aimed at
“overregulating” this sphere, with the Russian Federation as one of the world
leaders in counterterrorism having elaborated an extremely detailed and
practicable counterterrorism legal framework.

The fundamental principles to which the Russian Federation adheres whilst
preventing and countering terrorism include the principle of the maintenance and
protection of human rights and fundamental freedoms of a person and a citizen, the
principle of legality, and the principle of the protection of rights of victims of
terrorism (these principles are envisaged amongst the first in Article 2 of the
Federal Law of the Russian Federation of 6 March 2006 No. 35-FZ “On
Countering Terrorism”). All these regulations entirely correspond to Article 18 of
the Constitution of the Russian Federation (which is part of Chapter 2 thereof,
which is not subject to amendments), which says that rights and freedoms of a
person and a citizen shall be directly operative; they determine the essence,
meaning, and implementation of laws, the activities of the legislative and
executive and local authorities, and shall be ensured by the administration of justice.

However, the enjoyment of human rights, with the exception of certain
so-called absolute rights (such as the right to be free from torture), can always be
subject to derogations, when they are law-based, proportionate, and necessary in a
democratic society (this approach correlates with the provisions of the European
Convention on the Protection of Human Rights and Fundamental Freedoms).
Additionally, sacrificing the interests of national security for human rights not only
goes beyond the bounds of common sense, but also it can scarcely be consonant
with the very concept of human rights. Therefore, there is a good reason why many
international documents on counterterrorism contain a clause that counterterrorism
measures and human rights are not mutually exclusive, but mutually reinforcing.!

1 For instance, in paragraph 7 of the preambular part of United Nations Security Council Resolution 2178,
the Council underscores that respect for human rights, fundamental freedoms and the rule of law are
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The principled position of the Russian Federation upon which the domestic
legislation in counterterrorism is based consists in the assumption that any person
who participates in the financing, planning, preparation, or perpetration of terrorist
acts or in supporting terrorist acts should unconditionally be brought to justice. In
that respect, the principle of the inevitability of punishment for terrorist offences,
which is reflected in paragraph 2(e) of the operative part of United Nations
Security Council Resolution 1373 and duly followed by the Russian Federation, is
an indispensable prerequisite for quite harsh counterterrorist measures, especially
from a criminal justice perspective. Particularly, the statutory criminal law
provisions relating to counterterrorism are amongst the most detailed in the
world and are in harmony with general principles of lex certa and nullum crimen
sine lege: the majority of the respective corpora delictorum are categorized as
grave or particularly grave ones;? terrorist offences in Russia are not subject to
statutes of limitations; there is no possibility to impose a conditional sentence for
individuals convicted for terrorist offences; it is also impermissible to impose on
terrorists more lenient punishment than that provided for the given crime; when
having endured punishment, all former terrorists who are released from
penitentiary institutions are subject to a special administrative surveillance carried
out by competent law enforcement agencies. Nevertheless, the necessity of such
severe measures is reasoned not only by considerations of general prevention and
high level of danger that terrorists pose to the public, but also it stems from the
international legal obligations of the Russian Federation making it incumbent for
us to qualify terrorist offences as serious ones in accordance with domestic
legislation and duly punish them.

2. On the “terrorism—violent extremism” terminology used for classification and
adjudication of justice: Considering the challenge posed due to a lack of a
universally recognized definition for terrorism as well as the expansion of the
preventing and countering violent extremism (PVE/CVE) narrative —how does
the Russian Ministry of Foreign Affairs work around these terminologies in
their policy making/legislative drafting, so as to ensure that principles of
international law are not infringed upon?

To begin with, it is important to clarify what principles are meant. If you ask about
jus cogens principles, I consider it suitable to make a reference to Article 15,
paragraph 4, of the Constitution of the Russian Federation which says that
universally recognized norms and principles of international law and

complementary and mutually reinforcing with effective counterterrorism measures, and are an essential
part of a successful counterterrorism effort. Moreover, in the preambular paragraph 6 of United
Nations Security Council Resolution 2395, the Council underscores that effective counterterrorism
measures and respect for human rights, fundamental freedoms, and the rule of law are complementary
and mutually reinforcing, and are an essential part of a successful counterterrorism effort.

2 According to Article 15 of the Criminal Code of the Russian Federation, grave crimes are intentional acts
for the commission of which the maximum punishment stipulated by the Code exceeds five years’
deprivation of liberty, but does not exceed ten years’ deprivation of liberty, whereas particularly grave
crimes are those punishable by deprivation of liberty for a term exceeding ten years or a more severe
punishment.
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international treaties of the Russian Federation shall be an integral part of its legal
system. As interpreted in the Decree of the Plenum of the Supreme Court of the
Russian Federation of 10 October 2003 No. 5 “On the Application of Norms and
Principles of International Law and International Treaties of the Russian
Federation by Regular Courts of the Russian Federation”, a universally recognized
norm of international law is the rule accepted by the whole international
community as legally binding. Given the fact that the United Nations Charter
enshrining fundamental jus cogens principles is a component of the Russian
national legal system, the problem of “non-ensuring” principles of international
law does not exist in Russia, since such principles are guaranteed by the
Constitution of the Russian Federation.

You are quite right in underlining the non-existence of a universal
definition of terrorism. Nevertheless, such a fact does not mean that there are no
“meeting points” amongst various members of the international community;
otherwise, no international document in this sphere could be agreed upon either
in the United Nations, or in any regional organization dealing with
counterterrorism.

First, now we have nineteen universal international treaties (conventions,
protocols thereto, and one amendment) criminalizing different types of terrorism
(from hijacking to attacks against nuclear installations). References to them are
included in almost all regional international legal treaties, in particular, for
instance, the 2005 Council of Europe Convention on the Prevention of Terrorism
which was ratified by the Russian Federation as its first State party.

Second, we have the 1999 International Convention for the Suppression of
the Financing of Terrorism which actually counts 189 States parties and hereby
makes it one of the most well-represented international treaties of contemporary
international law. In accordance with Article 2, paragraph 1, subparagraph (b), of
the Convention, it is prohibited to carry out acts intended to cause death or
serious bodily injury to a civilian or to any other person not taking an active part
in the hostilities in a situation of armed conflict, when the purpose of such acts,
by their nature and context, is to intimidate a population, or to compel a
government or an international organization to do or to abstain from doing any act.

Third, in conformity with Chapter I, paragraph 3, of the 1994 Declaration
on Measures to Eliminate International Terrorism (approved without a vote by
United Nations General Assembly Resolution 49/60), any criminal acts intended
or calculated to provoke a state of terror in the general public, a group of persons
or particular persons for political purposes, whatever the considerations of a
political, philosophical, ideological, racial, ethnic, religious or any other nature
that may be invoked to justify them, are condemned.

To sum up, a notion that terrorism always implies the commission of illegal
and ideologically motivated violent acts for the purpose of spreading terror or
coercing an authority to do any act or to abstain from doing it has already
emerged within the international community. Everything seems rather clear.
However, it is so only at first glance, for then there are nuances. For example, the
Russian Federation, alongside the majority of the United Nations Member States,
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does not recognize the doctrine of state terrorism, utilized by certain countries for
labelling their political adversaries and justifying interventions in matters which
are essentially within the domestic jurisdiction of sovereign States, contrary to the
United Nations Charter. In this case, the Russian Federation adheres to a
generally recognized approach that terrorist offences can be perpetrated by
private persons only.

As to violent extremism, questions regarding this Anglo-Saxon concept
have been raised by us from the beginning.

Why is extremism violent? It follows that there can also be non-violent
extremism, cannot there? In context of violent extremism, the question is: if the
term implies extremism involving violence, why is it necessary to contemplate
such extremism in a counterterrorism context only? If it seems to be the case,
what is the difference between violent extremism and terrorism? In the Russian
Federation, non-violent extremism is also criminalized (for instance, public
propaganda of extremist ideas).

What is extremism? Once Voltaire claimed: “If you wish to converse with
me, define your terms.” When it comes to drafting international documents,
there is a well-established common practice to cite internationally agreed terms
which (in this case) do not exist. Against the backdrop of the incapacity of the
international community to agree on the definition of terrorism, it seems unclear
why—putting it in great medieval scholastic philosopher William Ockham’s
terms —we should multiply entities without necessity and introduce in the
international discourse a new vaguer concept.

Is it possible to imagine such forms of violent extremism that are outside a
counterterrorism context? In the case of a positive answer, it should be noted that
such “terrorism-unrelated” extremism is a rather different issue which has
nothing to do with a counterterrorism agenda, due to its different purpose and
subject matter, and, consequently, remains outside of the boundaries of the
existing counterterrorism legal framework. Our reply is negative, since the
Russian Federation insists all references to violent extremism in international
counterterrorism documents to be used in conjunction with the phrase
“conducive to terrorism”,* for otherwise it will run counter to the purpose of the
respective international documents and undermine their subject matter.

3. Treatment of foreign fighters; their repatriation, return and domestic
adjudication: A brief note on the foreign fighter phenomenon and its effect in
Russia. How are they being treated in terms of domestic prosecution,
repatriation, etc.?

From the outset, let me challenge the terminology used in your question. The term
“foreign fighter” is neither incorporated in any of the existing international treaties

3 A reference can be made to paragraphs 6, 9, 17, 24 and 31 of the preambular part of United Nations
Security Council Resolution 2396 and to paragraphs 7 and 9 of the preambular part and paragraph 17
of the operative part of United Nations Security Council Resolution 2482.
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in the field of international humanitarian law (IHL) or international criminal law,
nor it is used in the United Nations Security Council resolutions or United
Nations General Assembly resolutions on counterterrorism. There are no
compelling reasons for the usage of that term in a counterterrorism context. In
this regard, we believe that “foreign terrorist fighter” is a more suitable term,
which has an international legal dimension: in particular, in accordance with
paragraph 8 of the preamble of United Nations Security Council Resolution 2178,
foreign terrorist fighters are individuals who travel to a State other than their
States of residence or nationality for the purpose of the perpetration, planning, or
preparation of, or participation in, terrorist acts or the providing or receiving of
terrorist training, including in connection with armed conflict. In furtherance of
United Nations Security Council Resolution 2178, the Council of Europe
elaborated the 2015 Additional Protocol to the Council of Europe Convention on
the Prevention of Terrorism addressing the phenomenon of foreign terrorist
fighters. In accordance with the Additional Protocol, a serious of corpora
delictorum are criminalized, namely receiving training for terrorism, travelling
abroad for the purpose of terrorism, as well as funding, organizing or otherwise
facilitating travelling abroad for the purpose of terrorism. All relevant provisions
of the Additional Protocol are duly implemented in the domestic criminal
legislation of the Russian Federation. Specifically, in light of the interpretative
declaration made by the Russian Federation when signing and ratifying the
Additional Protocol, travelling abroad for the purpose of terrorism is considered
as a preparation for or an attempt to commit a terrorist crime and in this regard
entails criminal responsibility (such legal construction is provided for in Article
30 of the Criminal Code of the Russian Federation).

If an offence perpetrated by a foreign terrorist fighter is completed, the
delinquent is subject to criminal responsibility in conformity with the specific
articles of the Criminal Code of the Russian Federation: the Russian Federation
has produced a substantial jurisprudence of holding foreign terrorist fighters
accountable in accordance with Article 205.4 “Organization of a Terrorist
Community or Participation therein”, Article 205.5 “Organization of a Terrorist
Organization or Participation therein” and Article 208 “Organization of an Illegal
Military Formation or Participation therein”. The jurisdictional grounds allowing
for the prosecution of foreign terrorist fighters who committed relevant
offences abroad are laid down in Article 12 of the Criminal Code of the Russian
Federation.

As to the repatriation of foreign terrorist fighters, despite the urgency of this
issue, there are various opinions thereupon. Under international law, any person has
the right to return to the country of his/her nationality. Anyway, the Russian
Federation has gathered a unique experience in repatriating children of foreign
terrorist fighters: relevant activities are carried out under the auspices of the
Office of the Presidential Commissioner for the Rights of the Child. The Russian
Federation is willing to share it with other countries.
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4. What are the different types of sanctions or restrictive measures that are
implemented by Russia?

Alongside criminal law measures described above, the Russian Federation applies a
variety of administrative measures: asset freezing, restrictions placed on the freedom
of movement over the course of the administrative surveillance, terrorist
designations, and restrictions imposed on financial transactions.

Since it is a very big topic, I will give you just two examples.

In 2016, the President of the Russian Federation signed a bill prescribing
that the perpetration by a naturalized person of a terrorist offence serves as
grounds for the revocation of a previously taken decision to grant such a person
the nationality of the Russian Federation. In particular, according to Article 22 of
the Federal Law of 31 May 2002 No. 62-FZ “On Nationality of the Russian
Federation”, the fact established by a court decision that a person committed,
prepared, or attempted to commit at least one of the offences criminalized,* if
its commission involved terrorist activity, shall be treated as being equivalent to
the establishment of a fact of a willingly false commitment made before the
naturalization to observe the Counstitution of the Russian Federation and the
legislation of the Russian Federation. Thereby, on the one hand, this measure is
not a deprivation of nationality, since it implies the revocation of a previously
taken decision to grant nationality and does not entail statelessness; on the other
one, this mechanism possesses a sufficient preventive potential and underscores
the willingness of the Russian Federation to take harsh and severe measures to
combat terrorism for the sake of national security.

Moreover, within the context of sanctions regimes relating to terrorists, the
Russian Federation has been duly and timely implementing sanctions against
individuals and entities associated with Islamic State in Iraq and the Levant (ISIL)
or Al-Qaida listed by United Nations Security Council Committee 1267/1989/2253,
since the obligation to observe the relevant sanctions regime stems from Article
25 of the United Nations Charter. In particular, the Federal Financial Monitoring
Service of the Russian Federation is administering the List of Entities and
Individuals Engaged in Extremism or Terrorism, which is subject to amendments,
inter alia, in accordance with relevant decisions of the United Nations Security
Council.

5. Implementation of IHL in counterterrorism policies and sanctions regimes: How
are human rights standards and IHL principles incorporated in the
counterterrorism policies and sanctions regimes used in the region?

First and foremost, there are no regional sanctions regimes with the participation of
the Russian Federation. However, there is more than one way to skin a cat. In this
respect, I would like to underline that at the regional level there are more effective

4 See Articles 205, 205.1, 205.2 (paragraph 2), 205.3-205.5, 206, 208, 211 (paragraph 4), 281, 282.1-282.3 or
361 of the Criminal Code of the Russian Federation.
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mechanisms of countering terrorism which fully conform to the universally
accepted human rights standards.

For instance, as provided for in the 2002 Charter of the Shanghai
Cooperation Organization, the protection of human rights is considered as one of
the fundamental purposes and principles of this influential regional organization.
It is under the auspices of the Shanghai Cooperation Organization (SCO) that the
2009 Yekaterinburg Convention against Terrorism was elaborated. The
Yekaterinburg Convention is one of the well-designed, most inclusive and
extensively developed international legal instruments laying a solid basis for the
intergovernmental cooperation amongst SCO Member States in the field of
counterterrorism. Not only does the Yekaterinburg Convention accurately and
legally irreprehensibly envisage what “terrorism™ and “act of terrorism”® mean,
but also it scrupulously defines principles and mechanisms of criminalization of
different types of terrorist offences” (including terrorist propaganda or public
justification of terrorism;® recruitment to terrorism;’ other forms of the
facilitation of terrorist activity), stipulates exceptionally concrete measures of
holding legal entities accountable for terrorism,!® provides for clear mechanisms
of mutual legal assistance (MLA) and extradition,!! as well as information
exchange amongst the competent authorities of States parties.!?

The Yekaterinburg Convention duly reflects universal human rights
standards. The extradition mechanism provided for in Article 11 corresponds to
all generally recognized criteria, including those of specialty, dual criminality, and
aut dedere aut judicare. The treaty also introduces the strictest possible
confidentiality requirements whilst applying MLA procedures, which is especially
relevant when it comes to sensitive information relating to the fundamental rights
of a person. In a similar vein, the disposition of the norm included in Article 17,
paragraph 2, of the Yekaterinburg Convention leaves room for refusing an MLA
request if it is contrary to laws of a requested party; therefore, States parties to
the Yekaterinburg Convention can refuse an MLA request if its execution comes
into collision with domestic human rights laws. Moreover, in accordance with
Article 11, paragraph 8, of the Yekaterinburg Convention the procedure of the
transfer of sentenced persons can be applicable only if the consent of a convicted
person is obtained, which is totally compliant with a universal practice. Above all,
Article 7, paragraph 1, of the Yekaterinburg Convention stresses the necessity to
maintain, as and when appropriate, an inter-religious and inter-cultural dialogue
which can involve various stakeholders, including non-governmental
organizations and other civil society actors. A particular emphasis should be laid

Article 2, paragraph 1, subparagraph 2, of the Yekaterinburg Convention.
Article 2, paragraph 1, subparagraph 3, of the Yekaterinburg Convention.
Article 5 of the the Yekaterinburg Convention.

Article 9, paragraph 1, subparagraph 4, of the Yekaterinburg Convention.

9 Article 9, paragraph 1, subparagraphs 5 and 6, of the Yekaterinburg Convention.
10 Article 10 of the Yekaterinburg Convention.

11 Article 11 of the Yekaterinburg Convention.

12 Article 12 of the Yekaterinburg Convention.
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upon Article 23 which prohibits States parties to grant refugee status to individuals
engaged in terrorism and therefore contributes to elevating the significance of
international refugee law as well as to preventing terrorists from abusing
fundamental guarantees that refugee status endows to refugees.

Special attention should be given to the Commonwealth of Independent
States (CIS) with its absolutely unique counterterrorism regime. The 1999 Treaty
on Cooperation amongst CIS Participating States against Terrorism lies at the
heart of this regime. Under the umbrella of the Treaty, a series of special
agreements were developed.!> All the above-mentioned agreements were drafted
in strict accordance with the key human rights standards and bearing in mind
the provisions of Article 2 of the 1991 Agreement on the Establishment of the
Commonwealth of Independent States providing for the obligation to observe
human rights on the territory of CIS participating States. Another big
achievement of CIS is the elaboration of a model law for the prevention of
terrorism adopted by the CIS Inter-Parliamentary Assembly in 2009. This model
law also categorizes the principle of the protection of human rights as a
cornerstone of counterterrorism activities in CIS.

Regarding THL, the Russian Federation believes that the subject matter and
purpose of IHL is different from those of international legal counterterrorism
instruments.

First, the subject matter of IHL is the relations of parties to an armed
conflict and in connection with an armed conflict, with the purpose of IHL
consisting in minimizing the horrific consequences of war for persons (primarily,
those who do not take part in hostilities or ceased their participation therein). On
the contrary, the subject matter of international counterterrorism treaties is the
cooperation amongst States and other subjects of international law for the
elimination of terrorism by means of different mechanisms, including those
of criminalization of relevant offences, establishment of criminal jurisdiction,
exercise of MLA and extradition, with the purpose consisting in the eradication
of terrorism as a phenomenon.

Second, a vast majority of norms and principles of IHL are inherent in
general international law and, consequently, directly enforceable, whereas
international counterterrorism conventions need to be implemented into national
legislation. Therefore, serious violations of IHL constitute international crimes (or
core crimes) which are subject to universal jurisdiction, with responsibility for
offences criminalized by international counterterrorism conventions arising
insofar as a State party thereto prescribed it in its domestic legislation.

To sum up, we do not see any convincing legal grounds to include IHL
provisions in the regional counterterrorism treaty law. I can assure you that it is a
world common practice.

13 E.g. the 2008 Agreement on Cooperation amongst CIS Participating States for the Protection of Persons
subject to Protective Measures, the 2012 Agreement on Cooperation in Training of Specialists in the field
of the Prevention of Terrorism in Educational Institutions of CIS Participating States, and the 2012
Agreement on the Exchange of Information in CIS for the Prevention of Terrorism and Other Violent
Forms of Extremism and Their Financing.
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6. Need for humanitarian exemptions in the counterterrorism/sanctions space:
What does the Russian Ministry of Foreign Affairs think about the need for
humanitarian exemptions being incorporated in domestic counterterrorism
legislations to ensure that the work done by humanitarian actors is not affected
by the measures that are incorporated? As these clauses vary between States, is
there an ideal framework/model that the Russian Ministry of Foreign Affairs
believes should be used as good practice?

The Russian Federation is quite cautious about such exemptions. We believe that the
protection of humanitarian workers and medical personnel is one of the key
elements of IHL enforcement. According to Article 9 of the 1949 Geneva
Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field, there are no obstacles to the humanitarian activities
which the International Committee of the Red Cross or any other impartial
humanitarian organization may, subject to the consent of the parties to the
conflict concerned, undertake for the protection of wounded and sick, medical
personnel and chaplains, and for their relief. Furthermore, actors that impartially
and upon a non-discrimination basis participate in relief actions at the approval
of the party in whose territory they carry out such activities are also under the
protection of IHL, namely Article 71 of the 1977 Protocol I Additional to the
Geneva Conventions of 12 August 1949, and relating to the Protection of Victims
of International Conflicts, and Article 18 of the 1977 Protocol II Additional to the
Geneva Conventions of 12 August 1949, and relating to the Protection of Victims
of Non-International Armed Conflicts. Therefore, any attack against such actors
constitutes a violation of IHL, whilst those responsible for it should be brought to
justice.

Nevertheless, we find unacceptable any abuses of guarantees envisaged in
IHL in this field. Furthermore, we consider absolutely inappropriate when
medical and humanitarian actors support terrorism or in any way contribute to
their criminal activities, for it undermines international counterterrorism efforts,
including in the sphere of the suppression of the financing of terrorism. Such a
strict approach that the Russian Federation adheres to is fully compliant with
operative paragraph 24 of United Nations Security Council Resolution 2462 urging
States, when designing and applying measures to counter the financing of
terrorism, to take into account only those activities that are: (1) exclusively
humanitarian, (2) carried out impartially, and (3) carried out in a manner
consistent with THL. This approach was confirmed in the recent United Nations
General Assembly Resolution 75/291 on the seventh review of the Global
Counter-Terrorism Strategy.

7. Decision making/drafting process in the formulation and implementation of
sanctions regimes: Which divisions within the Russian Ministry of Foreign
Affairs are involved in the drafting, adoption, implementation and enforcement
of Russia’s sanctions policy and legislation? Could you briefly describe the
decision-making process? Have there been any major shifts in Russia’s approach
recently?
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The Ministry of Foreign Affairs of the Russian Federation is fully involved in the
drafting, adoption, implementation and enforcement of the sanctions policy of
the Russian Federation as far as the United Nations Security Council sanctions
regimes are concerned. The respective activities are exercised by the Department
of International Organizations of the Ministry of Foreign Affairs of the Russian
Federation and the Department on the Issues of New Challenges and Threats of
the Ministry of Foreign Affairs of the Russian Federation in close coordination
with competent governmental agencies of the Russian Federation. Under
paragraph 2, subparagraph (b), of the Decree of the President of the Russian
Federation of 8 November 2011 No. 1478 “On the Coordinating Role of the
Ministry of Foreign Affairs of the Russian Federation in Conducting a Unified
Foreign Policy of the Russian Federation”, the Ministry of Foreign Affairs is
authorized to coordinate international activities of various Russian federal public
agencies and their officials with the aim of ensuring the principle of unity of
foreign policy and observing the international legal obligations of the Russian
Federation.

The Russian Federation sticks to a well-balanced and depoliticized
approach in finding solutions to relevant problems.
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Abstract

In recent years, the international community has worked to confront the large and
growing threat of terrorism, including by introducing new counterterrorism (CT)
measures and tightening existing ones. These measures take many forms, including
international, regional and domestic sanctions against individuals, groups and
other entities. Such efforts pursue the legitimate aims of security and international
peace —things that terrorism undermines and goes against—but they have, at the
same time, implicated a degree of overlap and confusion between international
humanitarian law (IHL), on the one hand, and the law and policy framework
underwriting CT measures and sanctions regimes, on the other, particularly as
both apply to and affect principled humanitarian action. This article addresses this
area of overlap and confusion. First, it examines the applicability of IHL to CT
measures and operations. Next, it addresses the co-application of IHL, CT
regulations and sanctions regimes, from the mindset of preserving IHL without

*  This article does not necessarily reflect the views of the ICRC.
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impeding CT measures and their objectives. The article then examines the legal
questions that arise when sanctions regimes and CT measures affect IHL-mandated
and IHL-protected activities undertaken by impartial humanitarian organizations.
Finally, the article analyzes recent developments and makes proposals aimed at
preserving an effective humanitarian space in contexts where IHL, CT legal
frameworks and sanctions apply simultaneously.

Keywords: counterterrorism, sanctions, international humanitarian law, IHL applicability, classification of
armed conflict, co-application, IHL exclusion clause, impartial humanitarian organization, humanitarian
exemption.

Introduction

Recent years have seen the multiplication of armed conflicts involving non-State
armed groups designated as terrorist by States and international organizations.
The latter have reacted to this situation by tightening existing counterterrorism
(CT) measures and introducing new ones, as well as by conducting an increasing
number of CT operations, including extraterritorially. States and international
organizations have also increasingly resorted to sanctions—taken at the
international, regional and domestic levels—as responsive measures aimed at
changing the behaviour of individuals and entities, at times extending to State
authorities who are perceived as potentially endangering the sanctioning
authority’s political and/or security interests.

When faced with terrorism, there is no doubt that it is legitimate and
necessary for States and international organizations to take responsive action in
order to ensure their security and, in the case of States, the security of those subject
to their jurisdiction, as well as to restore and maintain international peace and
security. Terrorism negates the basic principle of humanity, and goes against the
underlying principles and core objectives of international humanitarian law (IHL).

Efforts to combat terrorism may take various forms. CT measures have been
passed, and CT operations have been conducted by States’ armed forces—alone,
through coalitions, or under the umbrella of an international organization — using
military means and methods of warfare against non-State armed groups in the
Middle East, South and Southeast Asia, the Sahel, the Lake Chad Basin and Eastern
Africa, for instance. Combating terrorism may indeed take the form of armed
conflict. Some groups are sufficiently well armed and resourced, and show
sufficient levels of organization, to carry out sustained and concerted armed
operations, thus triggering an escalation of violence that might be difficult for
relevant authorities to curb. These developments and the constant adaptation of
CT measures to the evolving threat posed by international terrorism have led to
an increased focus on the interaction between CT regulations and IHL, both
being concomitantly applicable in such contexts, thus raising a host of legal issues.
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The CT discourse in both domestic and international fora has not
facilitated answers to the questions that this interaction raises. On the contrary, it
has significantly contributed to the blurring of lines between armed conflict and
terrorism, with potentially adverse effects on IHL and on principled humanitarian
action.

In this regard, it is important to clarify the interactions between armed
conflict and terrorism, and between IHL and the CT/sanctions legal framework,
and to address the misconceptions surrounding the relationship between armed
conflict and terrorism. There is a need to clear up the recurrent misunderstanding
that THL is not applicable to the fight against terrorism, or that it does not allow an
efficient response to threats emanating from individuals or armed groups
designated as terrorist. It is also necessary to address the adverse effects of CT
measures and sanctions regimes on the work of impartial humanitarian
organizations such as the International Committee of the Red Cross (ICRC), with a
view to preserving an essential humanitarian space in situations of armed conflict.

This article aims to address some of the legal challenges relating to the
interactions between IHL, principled humanitarian action, the CT legal framework
and sanctions regimes. It first considers the recurrent but fundamental question of
the applicability of IHL to CT operations. It then deals with the pressing question
of the co-application of IHL and CT regulations, with a view to preserving the
integrity and purpose of IHL while not impeding CT objectives. The article goes on
to examine the legal questions arising from the impact of CT measures and
sanctions regimes on the IHL-mandated activities undertaken by impartial
humanitarian organizations. Finally, it analyzes recent developments at the
international, regional and domestic levels and —in light of relevant IHL rules—
makes proposals aimed at preserving an effective humanitarian space in contexts
where IHL, CT legal frameworks and sanctions apply simultaneously.

The applicability of IHL to the fight against terrorism?

Identifying whether entities designated as terrorist can become a party to an armed
conflict is not a new issue — it has manifested itself in different ways over the years —
and nor is it merely a theorical exercise. It has very real practical and legal
consequences.

States have taken varying approaches to classifying situations of terrorist
violence. In contexts where governments are threatened by the rise of organized
armed opposition, one can observe a tendency by some State authorities to
consider that any act of violence carried out by non-State armed groups is purely
“terrorist” in nature and is therefore necessarily unlawful, even if such acts are

1 This part only addresses selected recent legal issues in relation to the fight against terrorism. This section
also focuses on situations of non-international armed conflict (NIAC) as they constitute the prevalent
context involving non-State armed groups designated as terrorist.
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not prohibited under IHL when applicable.? In parallel, the concern of States that
the recognition of the existence of an armed conflict will legitimize “terrorists”
remains as present today as it has always been. This concern lives on
notwithstanding IHL norms (notably Article 3 common to the four Geneva
Conventions of 1949) which expressly recognize that their applicability does not
confer any legitimacy on armed groups and does not modify those groups’ legal
status under international law.?

One result of this state of affairs is a denial by some States that non-State
organized armed groups designated as “terrorist” can be a party to an armed
conflict according to IHL,* or that an armed confrontation with such groups may
even amount to an armed conflict. That discourse puts the applicability of THL to
the fight against terrorism into question.

This position is not shared by all stakeholders, however. Many recognize
that THL can be applicable to and relevant for their CT activities when the
conditions for its applicability are met, and acknowledge that groups designated
as terrorist can be parties to an armed conflict.”

In fact, denying the status of belligerent to non-State armed groups simply
because they are designated as “terrorist” under CT regulations, or because they are
included in international, regional or domestic sanctions lists, is not commensurate
with IHL. Indeed, IHL is agnostic in relation to labels and designations given to
parties to an armed conflict. It does not recognize any specific legal categories or
special regime governing individuals or groups designated as terrorist or included
in sanctions lists.® IHL applies independently of whether the acts which trigger its
application are lawful, unlawful or even characterized as “terrorist”.” IHL applies
to individuals and groups appearing in CT or sanctions lists in the same way that

2 See, for instance, UK Supreme Court (UKSC), Regina v. Mohammed Gul, 2013 UKSC 64, 25 October 2013,

paras 48—49 (affirming England and Wales Court of Appeal, Regina v. Mohammed Gul, 2012). For more

details see, Kimberley N. Trapp, “The Interaction of the International Terrorism Suppression regime and

IHL in Domestic Criminal Prosecutions: The UK Experience”, in Derek Jinks, Jackson N. Maogoto and

Solon Solomon (eds), Applying International Humanitarian Law in Judicial and Quasi-Judicial Bodies,

TMC Asser Press, The Hague, 2014.

See, for instance, US Department of Defense (DoD), Law of War Manual, 2015, para. 3.3.1.1.

4 See Rogier Bartels, “When Do Terrorist Organizations Qualify as ‘Parties to an Armed Conflict’ under
IHL?”, Military Law and Law of War Review, Vol. 56, No. 2, 2018. See also recent court cases in
Belgium deciding that non-State armed groups such as ISIS and Jahbat Al-Nusra do not qualify as
parties to an armed conflict for the purposes of THL: for instance, Court of Appeal of Antwerp, The
Prosecutor v. FB et al. (Sharia4Belgium), Judgment No. C/101/2016, 27 January 2016, pp. 53-54. For
an analysis on these cases, see Vaios Koutroulis, “How Have the Belgian Courts Dealt with the
Interplay between IHL and Counter-Terrorism Offences?”, in Stéphane Kolanowski (ed.), Proceedings
of the Bruges Colloquium: Terrorism, Counter-Terrorism and International Humanitarian Law, No. 47,
College of Europe and ICRC, 2017.

5 See for instance, Claire Landais, “Legal Challenges in Fighting Armed Groups Extraterritorially”, in
S. Kolanowski (ed.), above note 4. See also Israel High Court of Justice, Public Committee against
Torture v. Israel, HC] 769/02, 14 December 2006, para. 21; UK Ministry of Defence (MoD), The Joint
Service Manual of the Law of Armed Conflict, UK JSP 383, 2004, para. 1.33.4.

6 ICRC, International Humanitarian Law and the Challenges of Contemporary Armed Conflicts, 33rd
International Conference of the Red Cross and Red Crescent, Geneva, 2019 (2019 Challenges Report),
pp. 61-62.

7 Marco Sassoli, “Legal Qualification of the Fight against Terrorism”, in S. Kolanowski (ed.), above note 4,
p- 55.
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it applies to more classic belligerents. It is therefore submitted that the mere fact that
armed violence is labelled as “terrorist” —in political discourse or by legal norms
outside IHL — does not mean it should not be classified as an armed conflict. This
type of violence may well cross the threshold of armed conflict and trigger the
application of THL rules.

Classifying terrorism-related situations as armed conflicts under IHL

The determination of whether an act of armed violence will trigger the application of
IHL must be made objectively and exclusively on the basis of the facts on the
ground, according to the classic criteria of an armed conflict derived from IHL
norms, regardless of any designation given to those involved in the violence. This
view is reflected in decisions of international judicial bodies,® appears in military
manuals,’ and is widely supported in the academic literature.!® As a result, with
respect to the involvement in armed violence of non-State armed groups
designated as terrorist and the numerous CT measures taken against them at the
domestic and international levels, a case-by-case approach to analyzing and
classifying situations of violence according to the law must be applied. It is the
author’s view that the fight against terrorism can lead to situations classified as
international armed conflicts (IACs), non-international armed conflicts (NIACs)
or situations of armed conflict with a double classification. Situations involving
individuals or groups designated as terrorist falling below the threshold of an
armed conflict are not governed by IHL.!!

Generally speaking, armed conflicts involving non-State armed groups
designated as terrorist are most often non-international in nature.!? The two legal

8 International Criminal Tribunal for the former Yugoslavia (ICTY), The Prosecutor v. Boskoski, Case No.
IT-04-82-T, Judgment (Trial Chamber II), 10 July 2008, para. 174; International Criminal Tribunal for
Rwanda, The Prosecutor v. Rutaganda, Case No. ICTR-96-3-T, Judgment (Trial Chamber I), 6
December 1999, para. 92; International Criminal Court (ICC), The Prosecutor v. Thomas Lubanga
Dyilo, Judgment (Trial Chamber), 14 March 2012, paras 533 ff.; ICC, The Prosecutor v. Jean-Pierre
Bemba Gombo, Decision Pursuant to Art. 61 (7)(a) and (b) of the Rome Statute on the Charges of the
Prosecutor (Pre-Trial Chamber), 15 June 2009, paras 220 ff.

9  Australian Defence Force, Law of Armed Conflict, Executive Series, ADDP 06.4, 11 May 2006, para. 3.5;
MoD, above note 5, para. 3.3.1.

10 Robert Kolb and Richard Hyde, An Introduction to the International Law of Armed Conflicts, Hart,
Oxford, 2008, pp. 75-76; Geoffrey S. Corn et al, The Law of Armed Conflict: An Operational
Approach, Wolters Kluwer Law & Business, New York, 2012, pp. 72, 80; International Law Association,
Committee on the Use of Force, Final Report on the Meaning of Armed Conflict in International Law,
74th Conference of the International Law Association, The Hague, 2010, pp. 4, 28-33.

11 2019 Challenges Report, above note 6, pp. 58-59; DoD, above note 3, para. 17.1.1.6.

12 However, the possibility that the fight against terrorism will trigger a situation of IAC cannot be discarded.
Indeed, theoretically, a non-State armed group designated as terrorist could operate under the overall
control of a State, making it a subsidiary organ of that State and therefore turning an initial NIAC into
an IAC. See Jean Pictet (ed.), Commentary on the Geneva Conventions of 12 August 1949, Vol. 1:
Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces
in the Field, ICRC, Geneva, 1952 (1952 Commentary on GC I), common Art. 2, paras 265-273; for the
application of this approach to the fight against terrorism, see M. Sassoli, above note 7, p. 49. One
could also envisage a situation in which a non-State armed group designated as terrorist becomes itself
a party to an IAC—for instance, if the group in question becomes the effective government of a State
or if it is effectively fighting against colonial domination, alien occupation or racist regimes in the
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conditions for such armed conflicts must of course be met: the existence of (at least)
two parties—including non-State armed groups—with a sufficient degree of
organization involved in an armed confrontation of a sufficient intensity.!*> When
these criteria are met, terrorism-related violence would amount to a NIAC.14

Interestingly, terrorism is present in international tribunals’ decisions
addressing conflict classification. First, the International Criminal Tribunal for
the former Yugoslavia (ICTY) used the criteria of intensity and organization in
order to distinguish an armed conflict “from banditry, unorganized and short-
lived insurrections, or terrorist activities”.!> This statement should not be
interpreted as meaning that terrorist activities cannot trigger an armed conflict or
cannot have a nexus therewith; it only underscores that unorganized, sporadic or
isolated terrorist actions by themselves cannot reach the threshold of NIAC
under THL. The ICTY —in the Boskoski case —has made it clear that terrorist acts
can be included in the assessment of the intensity requirement:

[W1hile isolated acts of terrorism may not reach the threshold of armed conflict,
when there is protracted violence of this type, especially where they require the
engagement of the armed forces in hostilities, such acts are relevant to assessing
the level of intensity with regard to the existence of an armed conflict.!®

It can be inferred that what matters for conflict classification is less the terrorist
nature of the actions concerned, but rather whether they are part of coordinated
military operations involving means and methods of warfare.!” As aptly put by
Ben Saul, “[t]errorist activity may ... possess a dual legal character as both crime

exercise of its right of self-determination provided in Article 1(4) of Additional Protocol I (AP I). See
R. Bartels, above note 4. An IAC can also be triggered by the military operations conducted by a State
or a coalition of States against a non-State armed group designated as terrorist in the territory of
another State without the latter’s consent. In such case, it is the ICRC’s view that an IAC erupts
between the intervening State(s) and the territorial State alongside the NIAC existing between the
former and the non-State armed group. See 1952 Commentary on GC I, above, common Art. 2, paras
261-263; Vaios Koutroulis, “The Fight against Islamic State and Jus in Bello”, Leiden Journal of
International Law, Vol. 29, No. 3, 2016, pp. 836-841.

13 ICTY, The Prosecutor v. Dusko Tadi¢, Case No. IT-94-1, Judgment (Trial Chamber II), 7 May 1997, para.
562;

ICTY, The Prosecutor v. Ramush Haradinaj et al., Case No. IT-04-84-T, 3 April 2008, paras 49, 60. See
also 1952 Commentary on GC I, above note 12, common Art. 3, paras 421-437, for a detailed analysis of
the legal conditions for determining the existence of a NIAC. See also Ben Saul, “Terrorism and ITHL”, in
Ben Saul (ed.), Research Handbook on International Law and Terrorism, Edward Elgar, Cheltenham, 2020,
pp. 210-211.

14 It is important to underline that for the purposes of determining whether a non-State armed group
designated as terrorist is sufficiently organized for the purposes of THL, the group is not required to
meet the same level of organization as that of a State’s armed forces. International tribunals have
stated that a rather limited command structure would suffice, provided the non-State party to the
NIAC is able to carry out coordinated military operations against the enemy using military means and
methods of warfare (ICTY, The Prosecutor v. Haradinaj et al., Judgment (Trial Chamber), 2008, para.
89). The various factors identified in the tribunals’ jurisprudence in order to assess the organization
criterion are only indicative and need not all be met.

15 See ICTY, Tadi¢, above note 13 (emphasis added).

16 ICTY, Boskoski, above note 8, paras 187, 190.

17 Ibid., para. 187.
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and conflict; the categories (as well as the legal approaches to combating them) are
not mutually exclusive”.!®

The fact that tribunals consider that terrorist acts committed by non-State
armed groups should be taken into account for the purposes of determining the
existence of a NIAC supports the notion that groups designated as terrorist can
become party to an armed conflict. It would be illogical to take such acts into
account when determining the existence of a conflict and then deny belligerent
status to such groups on the basis of the same acts. Whether such groups are
legally or politically branded as terrorists has, from an IHL standpoint, no
bearing on the determination of the existence of an armed conflict or a group’s
involvement therein as belligerents.!® In addition, the purpose and the motivation
of the parties to the armed conflict, State and non-State party alike, are not part
of the conflict classification equation under THL.2°

Coalitions in terrorism-related contexts: The aggregation and support-
based approaches

Often, armed conflicts involving groups designated as terrorist or appearing in
sanctions lists are fought by coalitions, with a number of States and armed
groups joining forces on both sides. Determining the applicable legal framework
in such situations is complex, as it is often difficult to understand the structure
and organizational levels of various actors involved in the armed confrontation,
or the relationships between them. This is particularly true with regard to the
phenomenon of coalitions of non-State armed groups (including those designated
as terrorist) that has been observed in the Middle East and Africa. In such
situations, it may appear difficult to identify the groups that could be considered
as parties to the armed conflict. In some situations, the activities of distinct
armed groups might not reach a sufficient level of intensity to meet the threshold
of a NIAC when looked at separately and individually. However, the circumstances
prevailing in some contexts may require taking a broader view, as the military
actions of these groups often appear to be closely connected with the operations
undertaken by other belligerents, necessitating a collective approach in determining
the applicability of IHL.

When armed groups satisfying the organization criterion coalesce and
conduct coordinated military operations against the same adversary (or adversaries),

18 B. Saul, above note 13.

19 See Implementation of General Assembly Resolution 60/251 of 15 March 2006 Entitled “Human Rights
Council”: Report of the Commission of Inquiry on Lebanon Pursuant to Human Rights Council
Resolution S-2/1, UN Doc. A/HRC/3/2, 23 November 2006, para. 62, stating that the fact that Israel
considered Hezbollah to be a terrorist organization and its fighters terrorists did not influence the
classification of the armed conflict between Israel and Hezbollah.

20 1952 Commentary on GC I, above note 12, common Art. 3, paras 447—450. See also ICRC, International
Humanitarian Law and the Challenges of Contemporary Armed Conflicts, 31st International Conference of
the Red Cross and Red Crescent, ICRC, Geneva, 2011 (2011 Challenges Report), p. 11; ICTY, The
Prosecutor v. Limaj, Judgment (Trial Chamber), 2005, para. 170; Germany, Federal Prosecutor General
at the Federal Court of Justice, Fuel Tankers Case, Decision to Terminate Proceedings, 2010, p. 33.
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it is submitted that it would be legally sound to aggregate the intensity of identified
organized non-State armed groups for classification purposes.?! This must be done
carefully, however.??

Likewise, in coalition warfare against non-State armed groups, new parties
to a pre-existing NIAC may be determined using a “support-based approach”,
provided certain conditions are met.>> The rationale of the support-based
approach is to link to IHL the armed forces’ actions that objectively form an
integral part of a pre-existing NIAC. The approach revolves around one very
simple principle: the closer States’ or non-State armed groups’ armed forces are
to the military operations occurring in a pre-existing NIAC through their military
support to one of the belligerents, the closer they are to crossing the threshold of
IHL applicability to their own actions and to becoming a party to the pre-existing
NIAC as a logical consequence of this situation.

In such situations, it is submitted that it is not necessary to assess whether
the military support provided fulfils per se the criteria for determining the existence
of a NIAC, in particular the criterion of intensity, because these conditions have
already been met when determining the existence of the pre-existing NIAC onto
which the military support is grafted. In these circumstances, the support provided
should be interpreted not as a constitutive element of a potential new NIAC but,
on the contrary, as being directly related to the pre-existing NIAC. Thus, the
support-based approach focuses only on the nature of the activities performed in
support of one of the belligerents,>* evidencing a functional approach towards
IHL’s applicability to coalition warfare in NIAC.

21 2019 Challenges Report, above note 6, pp. 51-52: “When several organized armed groups display a form of
coordination and cooperation, it might be more realistic to examine the intensity criterion collectively by
considering the sum of the military actions carried out by all of them fighting together.”

22 Ibid.; Jelena Nikolic, Thomas de Saint Maurice and Tristan Ferraro, “Aggregated Intensity: Classifying
Coalitions of Non-State Armed Groups”, Humanitarian Law and Policy Blog, 7 October 2020, available
at: https://blogs.icrc.org/law-and-policy/2020/10/07/aggregated-intensity-classifying-coalitions-non-state-
armed-groups/ (all internet references were accessed in December 2021). On an approach of
classification based on aggregation, see also Jann K. Kleffner, “The Legal Fog of an Illusion: Three
Reflections on ‘Organization” and ‘Intensity’ as Criteria for the Temporal Scope of the Law of Non-
International Armed Conflict”, International Law Studies, Vol. 95, 2019, pp. 172—-177; Chiara Redaelli,
“A Common Enemy: Aggregating Intensity in Non-International Armed Conflicts”, Humanitarian Law
and Policy Blog, 22 April 2021, available at: https:/blogs.icrc.org/law-and-policy/2021/04/22/common-
enemy/.

23 For more details on the support-based approach, see ICRC, International Humanitarian Law and the
Challenges of Contemporary Armed Conflicts, 32nd International Conference of the Red Cross Red
Crescent, Geneva, 2015 (2015 Challenges Report), pp. 21-23; Tristan Ferraro, “The Applicability and
Application of IHL to Multinational Forces”, International Review of the Red Cross, Vol. 95, No. 891—
892, 2013, pp. 583-587; Tristan Ferraro, “Military Support to Belligerents: Can the Provider Become a
Party to the Armed Conflict?”, in Stéphane Kolanowski (ed.), Proceedings of Bruges Colloquium: Legal
and Operational Challenges Raised by Contemporary Non-International Armed Conflicts, No. 49,
College of Europe and ICRC, 2019. For views challenging the ICRC support-based approach, see
Marten Zwanenburg, “Double Trouble: The ‘Cumulative Approach’ and the ‘Support-Based
Approach’ in the Relationship between Non-State Armed Groups”, Yearbook of International
Humanitarian Law, Vol. 22, 2019; Terry D. Gill, “Some Thoughts on the ICRC Support Based
Approach”, Questions of International Law, 31 May 2019, available at: www.qil-qdi.org/some-thoughts-
on-the-icrc-support-based-approach/.

24 M. Sassoli, above note 7, p. 54.
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Once the conditions for the applicability of IHL are met, nothing in IHL
precludes non-State armed groups designated as terrorist from becoming parties
to a NIAC—and consequently having rights and obligations under that body of
law. On the other hand, not every actor designated as a terrorist organization is
necessarily an organized armed group in the sense of IHL,?> as such groups may
lack the required level of organization, may be involved in armed violence not
meeting the intensity requirement, or may simply be acting without any nexus to
an armed conflict.

Finally, to be clear, the expressions “terrorist group”, “armed group” and
“non-State party to the armed conflict” are not mutually exclusive. The fact that
a group is a party to an armed conflict does not affect the qualification (as
“terrorist” or otherwise) of that group under other applicable international law
rules such as CT regulations or sanctions regimes. This understanding is in line
with common Article 32¢ and also with Article 3 of Additional Protocol II (AP II),
which makes clear that the applicability of AP II does not impede governments
from “defend[ing] the national unity and territorial integrity of the State” or limit
States’ right to maintain or re-establish law and order by all lawful means.

Addressing the challenges arising from the co-applicability of IHL
and CT regulations in situations of armed conflict

Although IHL and the CT legal framework are two separate legal regimes, as
illustrated by their specific objectives, rationales and structures,?” the applicability
of IHL to the fight against terrorism and the increased push for making the CT
legal framework applicable to situations of armed conflict have inevitably raised
questions relating to their interaction. Addressing these questions is not an easy
task, and it is rendered even more complex by the multiplication of CT
regulations since 2001 and the continued blurring of the lines in the public
domain between acts of violence committed in armed conflict and acts of terrorism.

Understanding how IHL addresses terrorism

IHL does not provide a definition of terrorism, and no internationally agreed-upon
definition of terrorism exists today. However, in situations of armed conflict, IHL
prohibits most acts that are criminalized as “terrorist” acts in domestic legislation
and in international conventions specifically addressing terrorism. For instance,

25 Ibid., p. 48.

26 DoD, above note 3, para. 3.3.1.1.

27 For details on the differences between IHL and the CT legal framework, see 2011 Challenges Report, above
note 20, pp. 48-49; Jelena Pejic, “Armed Conflict and Terrorism: There Is a (Big) Difference”, in Ana
Maria Salinas de Frias, Katja L. H. Samuel and Nigel D. White (eds), Counter-Terrorism: International
Law and Practice, Oxford University Press, Oxford, 2012, pp. 172-174.
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in armed conflict, IHL prohibits direct attacks against civilians based on the
principle of distinction, which is a cornerstone of this body of law. It also
prohibits indiscriminate attacks and hostage-taking, to name but two more
examples. These prohibitions apply in both IAC and NIAC and are binding upon
all belligerents as a matter of treaty-based or customary international law.

Even if IHL does not define terrorism, it is not silent on the issue.28 It
expressly prohibits “measures of terrorism™® and “acts of terrorism™° against
persons not or no longer taking part in hostilities, regardless of who —among the
parties to the armed conflict—commits such acts. The main objective of these
provisions is to prohibit parties to an armed conflict from terrorizing civilians
under their control.

IHL rules governing the conduct of hostilities also expressly cover certain
forms of terrorist acts. Both Additional Protocols to the 1949 Geneva Conventions
prohibit acts aimed at spreading terror among the civilian population.3! The
prohibitions reflected in these provisions are binding not only as treaty law but
also as customary law.>?

IHL thus provides a strong legal framework with explicit prohibitions that
also apply to non-State armed groups designated as terrorist. Violations may trigger
individual criminal responsibility both at the domestic and international levels.
Indeed, THL prohibits —as war crimes — specific acts of terrorism perpetrated in
armed conflict, as well as a range of other acts that would commonly be deemed
“terrorist” if committed outside armed conflict.>> Under IHL, war crimes are
subject to prosecution by the territorial State or by the State of nationality of the
perpetrator and may be subject to universal jurisdiction.

In addition, it is important to recall that in NIACs, States always retain
leeway at the domestic level to criminalize any actions undertaken by individuals
in the absence of combatant privilege and immunity in such situations. This
remains true for NIACs that are part of the fight against terrorism and in regard
to individuals designated as terrorist. Concerns that the applicability of IHL can

28 Marco Sassoli, “Terrorism and War”, Journal of International Criminal Justice, Vol. 4, No. 5, 2006,
pp. 967-971.

29 Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War of 12 August 1949,
75 UNTS 31 (entered into force 21 October 1950), Art. 33.

30 Protocol Additional (IT) to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of Non-International Armed Conflicts, 1125 UNTS 3, 8 June 1977 (entered into force 7 December
1978) (AP II), Art. 4.

31 Protocol Additional (I) to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts, 1125 UNTS 3, 8 June 1977 (entered into force 7 December
1978) (AP ), Art. 51(2); AP II, Art. 13(2).

32 See Jean-Marie Henckaerts and Louise Doswald-Beck (eds), Customary International Humanitarian Law,
Vol. 1: Rules, Cambridge University Press, Cambridge, 2005 (ICRC Customary Law Study), Rule 2,
available at: https:/ihl-databases.icrc.org/customary-ihl/eng/docs/v1.

33 For more specific details on the war crime of intending to spread terror amongst a civilian population, see
Ben Saul, “Terrorism, Counter-Terrorism and IHL”, in Dapo Akande and Ben Saul (eds.) The Oxford
Guide to International Humanitarian Law, Oxford University Press, Oxford, 2020, pp. 405-409.
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result in impunity for the perpetrators of acts of terrorism in armed conflict are
therefore unfounded.

To be clear, there is an essential legal difference between IAC and NIAC
concerning combatant status. In NIAC, there is no combatant status (in the
technical/legal meaning of the term) or related prisoner of war status in case of
capture by the enemy. In the absence of combatant privilege and related
immunity under IHL rules governing NIAC, members of non-State armed groups
involved in the conflict have no right under domestic law to engage in hostilities
against the armed forces of an enemy government (the rationale of combatant
status), nor can they be entitled to immunity from prosecution for attacks against
military objectives (the core of combatant privilege).>* As a result, States have
long been entitled to criminally prosecute members of non-State armed forces for
offences against national security, whether labelled terrorism or otherwise. States’
domestic criminal laws often prohibit and penalize violence perpetrated by
persons or groups not affiliated with the State authorities, including all acts of
violence that would be committed in the course of a NIAC.?> Therefore, in
NIAC, the fact that IHL applies does not impede States from prosecuting, trying,
sentencing or extraditing persons suspected of criminal offences, including CT
offences, according to applicable law.3¢

It thus appears that the co-applicability of IHL and CT regulations in
situations of armed conflict may lead to situations in which the same act can
constitute a violation both of IHL and of CT regulations (for instance, a direct
attack on civilians or a civilian object). Or it may lead to situations where the
action of a non-State party to a NIAC is not prohibited under IHL (for instance,
an attack against a legitimate military objective) while being considered a terrorist
offence. While it may be reassuring that it remains possible to prosecute such an
action under CT legislation, this state of affairs is problematic because it can
nullify incentives for armed groups to comply with IHL.>” As respecting IHL can
significantly reduce the impact of armed conflict on civilians, actions that
diminish incentives to comply are cause for concern, as will be explained further
below.

34 At the Diplomatic Conference of 197477, a proposal to introduce prisoner of war status into the law of
NIACs was similarly rejected (Official Records of the Diplomatic Conference on the Reaffirmation and
Development of International Humanitarian Law Applicable in Armed Conflicts, Geneva (1974-1977),
Vol. 5, Federal Political Department, Berne, 1978, p. 91). See also Sandesh Sivakumaran, “Lessons for
the Law of Armed Conflict from Commitments of Armed Groups: Identification of Legitimate Targets
and Prisoners of War”, International Review of the Red Cross, Vol. 93, No. 882, 2011, p. 477; DoD,
above note 3, para. 17.4.1.1; MoD, above note 5, para. 15.6.5.

35 In addition to IHL violations/crimes, domestic common criminal law can also apply to certain terrorist
acts in NIAC. More particularly in NIAC, the penal laws of the State party to the conflict continue to
apply and members of the non-State party could be still prosecuted under various counts such as
rebellion, treason, treachery, sedition or other national security-related offences according to the
applicable domestic laws.

36 B. Saul, above note 33, p. 410.

37 See AP II, Art. 6(5); ICRC Customary Law Study, above note 32, Rule 159.
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Understanding how the CT legal framework addresses armed conflicts

The interaction between IHL and CT regulations is made more complicated by the
fact that States have adopted a range of CT measures internationally,?® regionally>®
and domestically to prevent and punish acts of terrorism. These measures can take
various forms, often consisting in the criminalization of certain acts, notably in
situations of NIAC.

Alongside the international and regional CT instruments, the current CT
legal framework has also been heavily influenced by the work of the United
Nations (UN) Security Council. Since the 2001 adoption of Resolution 1373
onwards, the Security Council has increasingly acted as a legislator in the CT
field, with multiple binding resolutions requiring States to criminalize terrorist
acts and support to terrorism, and has developed a separate CT sanctions regime
for persons and entities associated with Al-Qaeda, the Islamic State of Iraq and
the Levant (ISIL) and affiliated groups.?® Security Council Resolution 2178 of
2014 expressly applies with respect to conduct in the context of armed conflict,
again confirming the co-applicability of IHL and CT obligations in such situations.*!

The scope of the CT offences that States are obliged to implement at the
domestic level has become particularly wide and has recently been broadened
even further by Security Council Resolution 2462.#> This widening of CT offences
increases the risk of normative clashes with THL.#?

The heavy burden placed by the UN Security Council on member States with
regard to the criminalization of terrorism-related acts has been further amplified by

38 There are nineteen so-called “sectoral” CT conventions which have been adopted since 1963. These oblige
States Parties to criminalize specific acts of transnational violence committed by persons and groups
(including those designated as terrorist), to establish jurisdiction over the offences, to investigate, and
to arrest and prosecute or extradite perpetrators. For a detailed analysis of these conventions in light of
IHL, see Ben Saul, Defining Terrorism in International Law, Oxford University Press, Oxford, 2008.

39 Regional measures include the Organisation of African Unity (OAU) Convention on the Prevention and
Combating of Terrorism of 1997, the Organisation of the Islamic Conference Convention on Combating
International Terrorism of 1999, the Shanghai Cooperation Organization Convention on Combating
Terrorism, Separatism and Extremism, the Council of Europe Convention on the Prevention of
Terrorism of 2005, and the EU Directive on Combating Terrorism of 2017. For an analysis of the CT
instruments adopted in Asia, see Ben Saul, “Counter-Terrorism Law and Armed Conflict in Asia”, in
Suzannah Linton, Tim McCormack and Sandesh Sivakumaran (eds), Asia-Pacific Perspectives on
International Humanitarian Law, Cambridge University Press, Cambridge, 2020.

40 This Security Council practice of imposing binding CT obligations on States, rather than leaving them to
negotiate treaties amongst themselves, has been significantly criticized by some. See Fionnuala Ni Aoldin,
Report of the Special Rapporteur on the Promotion and Protection of Human Rights and Fundamental
Freedoms while Countering Terrorism, UN Doc. A/73/45453, 3 September 2018, paras 8-18; Stefan
Talmon, “The Security Council as World Legislature”, American Journal of International Law, Vol. 99,
No. 1, 2005; Luis Miguel Hinojosa Martinez, “The Legislative Role of the Security Council in Its Fight
against Terrorism: Legal, Political and Practical Limits”, International and Comparative Law Quarterly,
Vol. 57, No. 2, 2008; Matthew Happold, “Security Council Resolution 1373 and the Constitution of the
United Nations”, Leiden Journal of International Law, Vol. 16, No. 3, 2003.

41 UNSC Res. 2178, 24 September 2014, para. 6.

42 UNSC Res. 2462, 28 March 2019.

43 For an analysis of how to address these conflicts of norms, see above.
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the fact that its resolutions do not explicitly define “terrorist acts”,** nor do they
provide detailed guidance on how the offences established should relate to THL.

Despite this lack of clear guidance,*> since 2003 the Security Council has
repeatedly underlined that States must respect their IHL obligations when
countering terrorism.*® Resolution 2462 constitutes an important step forward.
Operative paragraph 6 of that resolution

[dlemands that Member States ensure that all measures taken to counter
terrorism, including measures taken to counter the financing of terrorism as
provided for in this resolution, comply with their obligations under
international law, including international humanitarian law, international
human rights law and international refugee law.

While it is still unclear how member States will implement these requirements, it is
submitted that the adoption by the Security Council of a resolution with binding
legal effects, expressly requiring consistency and compliance with IHL when
designing and implementing all CT measures, indicates that the Council had
never intended the CT legal framework to override IHL rules on the basis of
Article 103 of the UN Charter.#” Rather, Resolution 2462 implies that CT
regulations must give way to IHL in the event of friction with the latter.*® This

44 UNSC Res. 1566, 8 October 2004, provides a “working definition” of terrorist acts which can guide
member States, although they are not required to follow it. That definition confines terrorist offences
to criminal acts, including acts against civilians, committed with the intent to cause death or serious
bodily injury, or taking of hostages, which are already offences under CT conventions and are
committed to provoke a state of terror in the public, a group of persons or particular persons in order
to intimidate a population or to compel a government or international organization.

45 See also Fionnuala Ni Aolain, Report of the Special Rapporteur on the Promotion and Protection of Human
Rights and Fundamental Freedoms while Countering Terrorism, UN Doc. A/75/337, 3 September 2020,
para. 24, available at: https://undocs.org/pdf?symbol=en/A/75/337: “most references to the [THL] legal
regime are generic and lack the specificity required to ensure their observance”.

46 While this request was initially included in preambular paragraphs of resolutions (see, for instance, UNSC
Res. 1535, 26 March 2004, preambular para. 4; UNSC Res. 1566, 8 October 2004, preambular para. 6;
UNSC Res. 1624, 14 September 2005, preambular para. 2), the Security Council went one step further
by incorporating it into operative paragraphs of CT-related resolutions (UNSC Res. 2170 15 August
2014, op. para. 8; UNSC Res. 2178, 24 September 2014, op. paras 2, 3, 5, 11; UNSC Res. 2396, 21
December 2017, op. paras 3, 4, 7, 8).

47 For a contrary view, see David McKeever, “THL and Counter-Terrorism: Fundamental Values, Conflicting
Obligations”, International and Comparative Law Quarterly, Vol. 99, No. 1, 2020, pp. 71-73. In any case,
the invocation of Article 103 of the UN Charter would not necessarily solve the question of potential
clashes between IHL and CT legal frameworks, taking into account the unsettled scope of application
of the provision—notably as to whether it includes customary law. See Johann Ruben Leiz and
Andreas Paulus, “Article 103”, in Bruno Simma, Daniel-Erasmus Khan, Georg Nolte, Andreas Paulus
and Nikolai Wessendorf (eds), The Charter of the United Nations: A Commentary, Vol. 2, 3rd ed.,
Oxford University Press, Oxford, 2012, paras 66 ff. Article 103 cannot be invoked in relation to IHL
rules of a jus cogens nature: see Alexander Orakhelashvili, “The Impact of Peremptory Norms on the
Interpretation and Application of United Nations Security Council Resolutions”, European Journal of
International Law, Vol. 16, No. 1, 2005.

48 In his article for this issue of the Review, Ben Saul argues that “[t]he better view is that States must
implement [CT law] obligations in conformity with IHL, which the Council increasingly appears to
recognize as the lex specialis—and not vice versa”.
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would mean that CT regulations must be adopted, implemented and interpreted in
light of THL.

Despite this significant and positive evolution, the request of the UN
Security Council to ensure that all CT measures at domestic level comply with
IHL is unfortunately far from being fully implemented. While States have
generally duly enacted CT offences into national laws, very few have taken into
account ITHL and armed conflict as required by specific Security Council
resolutions and certain instruments to which they have adhered.* Domestic CT
laws most often criminalize terrorism without making any exception or
qualification to accommodate armed conflict and IHL. Consequently, CT laws
can criminalize acts that are not prohibited under IHL, such as attacks by a non-
State party to a NIAC on legitimate military objectives.

While, as noted above, States are free to criminalize behaviour that is lawful
under IHL in the context of NIACs, doing so using a CT framework reduces
incentives to comply with IHL, potentially putting the civilian population at
greater risk. In addition, these laws serve as a basis for transnational cooperation
with other States to suppress terrorism, giving the criminalization of lawful acts
of war an extraterritorial dimension that is even more detrimental to the
preservation of the integrity of IHL.

Courts dealing with acts of terrorism in armed conflict have generally
approached such acts from a CT legal perspective, ignoring IHL>® on various
counts.”® This may be due to the absence of exclusion clauses in relevant Security
Council resolutions, or to the fact that international law does not prohibit the

49 See, for instance, Canada, Criminal Code, RSC 1985, ¢ C-46, 1985, Section 83.01 (“Terrorist activity ...
does not include an act or omission that is committed during an armed conflict and that, at the time
and in the place of its commission, is in accordance with customary international law or conventional
international law applicable to the conflict”); New Zealand, Terrorism Suppression Act, 2002, Section
5.4 (“[A]n act does not fall within subsection (2) [defining a terrorist act] if it occurs in a situation of
armed conflict and is, at the time and in the place that it occurs, in accordance with rules of
international law applicable to the conflict”); Belgium, Code Pénal, Art. 141bis (“Le présent titre
[relative aux infractions terroristes] ne s’applique pas aux activités des forces armées en période de
conflit armé, tel que définis et régis par le droit international humanitaire, ni aux activités menées par
les forces armées d’un Etat dans I’exercice de leurs fonctions officielles, pourvu qu’elles soient régies
par d’autres regles de droit international”); Chad, Loi 03/PR/2020 portant repression des actes de
terrrorisme en République du Tchad, 2020, Art. 1(3) (“Aucune disposition de la présente loi ne peut
étre interprétée comme dérogatoire au droit international humanitaire et au droit international des
droits de ’homme”); Switzerland, Code Pénal, Art. 2609""9"'** gur le financement du terrorisme (“L’al.
1 ne s’applique pas si le financement est destiné a soutenir des actes qui ne sont pas en contradiction
avec les regles du droit international applicable en cas de conflit armé”); EU, Directive (EU) 2017/541
on Combating Terrorism, 2017, Recital 37 (“This Directive does not govern the activities of armed
forces during periods of armed conflict, which are governed by international humanitarian law within
the meaning of those terms under that law, and, inasmuch as they are governed by other rules of
international law, activities of the military forces of a State in the exercise of their official duties”).

50 The choice to apply CT offences may be explained by the misapprehension according to which IHL would
lead to the impunity of the offenders, by the imperative of judicial effectiveness (CT offences, notably
ancillary offences, being considered as easier to prove from a criminal law standpoint) or by policy
choices aimed at activating the stigmatization and delegitimization attached to the terrorist label.

51 For more details on these counts, see the article by Ben Saul in this issue of the Review.
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criminalization of organized armed violence in NIACs, whether via CT legislation or
regular domestic criminal law.>> Some have accepted as CT offences actions that are
in conformity with IHL but are carried out by members of non-State parties to a
NIAC.>3

On the other hand, tribunals in Colombia and Italy, for instance, have
handed down decisions rejecting the qualification as CT offences under applicable
domestic law of actions carried out by a non-State party to a NIAC when they
complied with THL,>* or even when they were simply governed by IHL, regardless
of whether the actions were lawful under it.>>

The varying approaches at the national level, oscillating between a tendency
to favour the application of CT laws without taking into account some of the
underlying IHL principles (notably the fact that under IHL, belligerents are
expected to attack each other’s armed forces and military objectives) and the sole
application of IHL considered as the lex specialis, illustrate the need to ensure an
appropriate articulation of the relationship between IHL and CT regulations in
domestic law, taking into account their co-applicability in situations of armed
conflict, notably in NIAC.

Dealing with the interplay between CT regulations and IHL

The interplay between CT regulations and IHL has been first and foremost articulated
in the various sectoral CT conventions adopted at the international level.®

The muiltiplication of IHL exclusion clauses in CT instruments

At the international level, IHL has generally been dealt with by way of clauses
carving out from an instrument’s scope of application®” certain actions in armed

52 EU Court of Justice, LTTE v. Council of the EU, Case Nos T-208/11, T-508/11, Judgment of the General
Court (6th Chamber, Extended Composition), 16 October 2014, para. 56.

53 See UKSC, Gul, above note 2, paras 52 ff. For a detailed analysis of the decision, see K. N. Trapp, above
note 2.

54 Council of State, Bogota, G.O. Plazas c. Ministerio de Defensa Nacional-Ejército Nacional, 29 April 2015. In
this decision the court ruled that in light of the existence of a NIAC in Colombia, the lower courts erred in
qualifying as terrorist the conduct of non-State party to the conflict directed at military objectives. It also
held that under THL non-State armed groups can act lawfully, notably when they harm the State’s military
assets; that attaching a terrorist label to those involved in the armed conflict makes it more complicated to
demand compliance with IHL; and that the sporadic commission of specific acts of terrorism as defined
under THL by FARC members does not change the nature of the whole group from belligerent to terrorist
group.

55 Court of Naples, Repubblica Italiana contro T] e altri, 23 June 2011.

56 For a detailed analysis of the various forms taken by the relationships between IHL and CT international
instruments, see the article by Ben Saul in this issue of the Review; B. Saul, above note 33, pp. 410-416;
J. Pejic, above note 27, pp. 186-193.

57 Emanuela-Chiara Gillard, IHL and the Humanitarian Impact of Counter-Terrorism Measures and
Sanctions: Unintended 1ll Effects of Well-Intended Measures, Research Report, Chatham House,
September 2021, p. 9.
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conflict and/or indicating that the provisions of those treaties shall in no way be
interpreted as derogating from IHL.>®

More specifically, so-called “IHL exclusion clauses” have been almost
systematically included in international and regional instruments since the 1979
UN Hostages Convention.® The content of these clauses differs between
instruments,®® but the formulation which appeared with the 1997 UN Terrorist
Bombings Convention has since been replicated in other instruments.

Such clauses articulate the relationship between CT and IHL by establishing
limits on what qualifies as a CT offence for the purposes of the instrument by
exempting from its scope of application certain actions, actors or targets in armed
conflict contexts. These IHL exclusion clauses facilitate the co-application of THL
and CT instruments and aim to avoid, as far as possible, the interference of CT
regulations with IHL’s delicate balance between humanitarian imperatives and
military necessity.

Despite their presence in most CT instruments, [HL exclusion clauses have
unfortunately rarely expressly been incorporated into domestic legislation by the
States party to these conventions. This oversight is cause for concern: it is
important that these clauses be properly incorporated. IHL exclusion clauses are
an essential element of CT treaties as they determine the latter’s respective scope
of application; as such, they cannot be ignored or circumvented by States Parties.!

Another difficulty lies in the fact that when exclusion clauses have been
incorporated into domestic law and used by legal authorities, they have been

58 See, for instance, UN International Convention for the Suppression of Terrorist Bombings, 1997, Art. 19
(1): “Nothing in this Convention shall affect other rights, obligations and responsibilities of States and
individuals under international law, in particular the purposes and principles of the Charter of the
United Nations and international humanitarian law”; OAU Convention of on the Suppression and
Combating of Terrorism, 1999, Art. 22(1): “Nothing is this Convention shall be interpreted as
derogating from the general principles of international law, in particular the principles of international
humanitarian law”; Directive (EU) 2017/541 on Combating Terrorism, 2017, Recital 37: “This
Directive should not have the effect of altering the rights, obligations and responsibilities of the
Member States under international law, including under international humanitarian law”.

59 See the article by Ben Saul in this issue of the Review.

60 The existing sectoral CT treaties have generally taken a cautious approach to regulating acts in armed
conflict covered by IHL. One treaty, the 1979 UN Hostages Convention, does not apply at all to the
war crime of hostage-taking under IHL. Other treaties exclude attacks on certain military targets (such
as military aircraft or ships, or combatants), thus only applying to attacks on civilians or civilian
objects during armed conflict (thereby regulating such acts alongside existing IHL prohibitions and
war crimes). Some treaties exclude acts committed by armed forces, deferring to THL as the lex
specialis. For a detailed analysis of the various IHL exclusion clauses, see the articles by Ben Saul and
by Thomas Von Poecke, Frank Verbruggen and Ward Yperman in this issue of the Review. For an
Asian perspective on these clauses, see B. Saul, above note 39.

61 For a contrary view arguing that the incorporation of IHL exclusion clauses into domestic law is only
optional, see the article by Thomas Von Poecke, Frank Verbruggen and Ward Yperman, in this issue
of the Review. However, this approach appears directly at odds with Article 26 of the 1969 Vienna
Convention on the Law of Treaties, on the basis of which it can be argued that IHL exclusion clauses
must be applied so as to ensure the preservation of the integrity of IHL, which is the “raison d’étre” of
these provisions. States are therefore only required to criminalize, and transnationally cooperate, in
relation to the enumerated conduct that is not covered by the exclusionary provisions. National
offences that go further would be at odds with the IHL exclusion clauses binding the State authorities
and, in any case, would not enjoy the benefits of transnational cooperation (including extradition and
mutual assistance) under the treaties.
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interpreted in various and even contradictory ways, creating legal uncertainty
concerning their contours and implications. An emblematic example is the IHL
exclusion clause contained in the Terrorist Bombings Convention. Article 19.2 of
this convention reads:

The activities of armed forces during an armed conflict, as those terms are
understood under international humanitarian law, which are governed by
that law, are not governed by this Convention, and the activities undertaken
by military forces of a State in the exercise of their official duties, inasmuch
as they are governed by other rules of international law, are not governed by
this Convention.

Judicial decisions —albeit limited — dealing with this exclusion clause reflect issues
regarding the clause’s ambiguity, notably in relation to the personal, geographical
and material scope of application of IHL. Decisions rendered by UK,%? Dutch®
and Belgian® courts in recent years illustrate the difficulties encountered when
interpreting and applying the IHL exclusion clause. They also show an inclination
to reverse the clause’s rationale, with a view to securing the prevalence of CT
laws over IHL when it comes to certain conduct in armed conflict.°> Further,
they demonstrate that an overly broad IHL exclusion clause —or one perceived to
be too broad by those applying the law—may result in attempts to restrict its
operation.®® This can occur through erroneous interpretation of IHL principles
and concepts, such as the notion of NIAC, the geographical boundaries of IHL’s
applicability, or the definition of armed forces.

The key elements of the IHL exclusion clause

In order to curb the tendency to circumvent the object and purpose of the IHL
exclusion clause, it is essential to clarify some key elements.

62 UKSC, Gul, above note 2.

63 District Court of The Hague, Prosecutor v. Maher H, 1 December 2014; District Court of The Hague,
Prosecutor v. Imane B et al., 10 December 2015; Court of Appeal of The Hague, Prosecutor v. Maher
H, 7 July 2016.

64 Court of First Instance of Antwerp, The Public Prosecutor v. FB et al. (Sharia4Belgium), File Nos
FD35.98.47-12, AN35F1.1809-12, 11 February 2015; French-Speaking Court of First Instance of
Brussels, The Public Prosecutor v. ZK and Others, FD35.97.15-12, FD35.97.5-13, FD35.98.144-15, 29
July 2015; Court of Appeal of Brussels, The Public Prosecutor v. ZK and Others, Case No. 2016/1262, 9
FC 2015, Correctional Affairs (12th Chamber), 14 April 2016.

65 For a detailed analysis of this domestic jurisprudence, see the article by Thomas Von Poecke, Frank
Verbruggen and Ward Yperman, in this issue of the Review; K. N. Trapp, above note 2; Hanne
Cuyckens and Christophe Paulussen, “The Prosecution of Foreign Fighters in Western Europe: The
Difficult Relationship between CT and IHL”, Journal of Conflict and Security Law, Vol. 24, No. 3,
2019; Marten Zwanenburg, “Foreign Terrorist Fighters in Syria: Challenges of the ‘Sending’ State”,
International Law Studies, Vol. 92, No. 1, 2016; V. Koutroulis, above note 4.

66 This even led some to envisage an abrogation of the exclusion clause in order to ensure the full
applicability of CT legislation and to avoid situations in which persons accused of terrorist acts could
invoke the clause in order to preclude their conviction for CT offences. See Tom Ruys and Sebastiaan
Van Severen, “Art. 141bis Sw.— Vervolging tussen hamer en aambeeld van terreurbestrijding en
internationaal humanitair recht”, Rechtskundig Weekblad, Vol. 82, No. 14, 2018, pp. 539 ff.; District
Court of The Hague, Prosecutor v. Imane B et al. (Context Case), Judgment, 10 December 2015, para. 7.42.
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To start with, it is submitted that the wording of the IHL exclusion clause,
in itself, requires that its content be exclusively determined by IHL. The expression
“as those terms are understood under international humanitarian law ” used in the
clause clearly defers to THL to establish the meaning of the concepts it addresses, and
therefore to define its exact scope of application in armed conflicts. This also aligns
with the practice of the UN Security Council requiring States to act consistently with
IHL while taking CT measures. This requirement means that CT measures need to
be adopted, implemented and interpreted by courts, tribunals and other judicial
authorities in a manner which ensures that they comply with IHL’s rules,
principles and concepts. In other words, when State authorities apply the IHL
exclusion clause, or a judicial authority has to pronounce on whether armed
conflict constitutes the background of the case at hand and/or whether the person
suspected of having committed the act in question is a member of armed forces,
they must carry out their analysis based exclusively on IHL.%”

This means that the notion of “armed conflict” in the clause must be assessed
on the basis of the IHL conditions for armed conflict, as derived from common
Articles 2 and 3 (for international and non-international armed conflict respectively)
and customary law.

Similarly, the expression “armed forces” contained in the clause must be
interpreted exclusively within its IHL meaning. This precludes an interpretation
taking into account elements foreign to IHL, as has been the case in Dutch
jurisprudence. In the Context case of 2015, the Hague district court adopted a
narrow reading of the notion of armed forces, confining it to State armed forces
only, based on an interpretation exclusively made for the purposes of the CT
convention at hand. The position held by the Dutch court is not new and reflects
long-standing debates on the meaning of the phrase “armed forces” used in
certain CT conventions. The issue is not yet settled, as the current discussions
surrounding the Draft UN Comprehensive Convention on International
Terrorism show.°® However, it is submitted that the Hague district court erred
when interpreting the IHL exclusion clause, first by indicating that that the clause
only excludes the activities of State armed forces and then by justifying this
narrow reading by an interpretation carried out for the purposes of the CT law.
By doing so, the court held a position incompatible with the fact that under IHL
the notion of “armed forces” is not limited to States’ armed forces and that
certain acts committed by non-State parties to a NIAC are not prohibited under
IHL, and so should not be deemed “terrorist”, if both the logic and rules
governing such conflicts are to be preserved.

Indeed, if the notion of “armed forces” is to be interpreted exclusively in
light of IHL, as required by the clause, the activities of a non-State party to a
NIAC should be excluded from the scope of the CT convention. While the

67 See, for instance, Court of Naples, T, above note 55, pp. 33—34, using a renvoi to IHL in order to interpret
CT instrument provisions.
68 See the article by Ben Saul in this issue of the Review; J. Pejic, above note 27, pp. 190-193.
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notion of “armed forces” is not defined in the Geneva Conventions, it is submitted
that the term must include members both of governmental forces and the forces of
non-State organized armed groups. In the context of common Article 3, the term
“armed forces” refers to the armed forces of both the State and non-State parties
to the conflict. This is implied by the wording of common Article 3, which
provides that “each Party to the conflict” must afford protection to “persons
taking no active part in the hostilities, including members of armed forces”.
Furthermore, common Article 3 does not refer to “the” armed forces, which
could suggest State armed forces alone, but rather to “armed forces”. Under IHL,
the existence of a NIAC requires the involvement of fighting forces on behalf of
the non-State Party to the conflict that are capable of engaging in sustained
armed violence, which requires a certain level of organization. Such organized
armed groups constitute the “armed forces” of a non-State party to the conflict in
the sense of common Article 3.9 Otherwise, the latter would either not be
protected at all, or they would be privileged in that they—unlike governmental
armed forces —would be protected at any moment except when they are directly
participating in hostilities.

This interpretation of the notion of armed forces strictly based on IHL is
also supported by a close examination of the travaux préparatoires of the
Terrorist Bombings Convention, which clearly highlight the will of the drafters to
exclude the acts of non-State armed groups that are parties to an armed conflict
from the scope of the instrument.”® This is reflected in the dichotomy
incorporated —as a compromise proposed by the United States and Belgium — by
the drafters between “activities of armed forces during an armed conflict” and
“military forces of a State in the exercise of their official duties” in Article 19.2.
Had the drafters wanted to exclude non-State armed forces from the scope of the
clause and therefore authorize the criminalization as CT offences of their acts in
armed conflict, they would have used the expression found in the second part of
Article 19.2, “military forces of a State in the exercise of their official duties”,
which clearly refers only to States’ armed forces. Instead, the drafters opted for a
broader formula, reflecting their wish that the IHL exclusion clause also cover the
activities of the armed forces of the non-State party to the armed conflict.”! This
has later been clearly recognized by the UK Supreme Court in the Regina
v. Mohammed Gul case, stating that “it is also fair to say that [the Terrorist
Bombings Convention and the 1999 UN Terrorist Financing Convention] ... appear

69 ICRC, Commentary on the First Geneva Convention: Convention (I) for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field, 2nd ed., Geneva, 2016 (2016 Commentary on GC1),
common Art. 3, paras 529-534.

70 United States: A/C.6/52/WG.1/CRP.49, reproduced in UN General Assembly, Measures to Eliminate
International Terrorism: Report of the Working Group, UN Doc. A/C.6/52/L.3, 10 October 1997, p. 58;
Germany: A/C.6/52/WG.1/CRP.51, reproduced in ibid., p. 58; Korea: A/C.6/52/WG.1/CRP.54,
reproduced in ibid., p. 59; Costa Rica: A/C.6/52/WG.1/CRP.55, reproduced in ibid., p. 59; New
Zealand: A/C.6/52/WG.1/CRP.56, reproduced in ibid., p. 60.

71 Samuel M. Witten, “The International Convention for the Suppression of Terrorist Bombings”, American
Journal of International Law, Vol. 92, No. 4, 1998; Marco Sassoli, “Terrorism and War”, Journal of
International Criminal Justice, Vol. 4, No. 5, 2006, p. 977.
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to have been drafted so as to exclude insurgent attacks on military forces in
non-international armed conflicts from their respective ambits”.”?

Framing an IHL exclusion clause

The repeated controversies surrounding the interpretation of the IHL exclusion
clause as it is presently formulated serve as an invitation to clarify its content and
application.

In this regard, it can be argued that an IHL exclusion clause fully excluding
all activities carried out in armed conflicts may be unnecessary, may be
counterproductive from a judicial standpoint, and may lead to interpretation by
judges aimed at limiting or annihilating the effects of the clause with a view to
ensuring the applicability of CT laws to certain behaviours in armed conflicts.
Indeed, even if ITHL addresses the terrorist phenomenon in armed conflict, IHL
rules governing terrorism may not be sufficient to comprehensively suppress
terrorist-related armed violence in armed conflict. The sole applicability of IHL to
terrorist-related conduct in armed conflict may leave gaps in this regard, while
the CT legal framework may effectively fill them with criminalization of conduct
not covered by war crimes—for instance, for preparatory offences (financing,
recruitment, training, membership or travelling). The CT legal framework may
also add further specialized offences (such as civilian aircraft hijacking) or cover
acts committed during an armed conflict but with no nexus to it.”?

A clause completely excluding situations of armed conflict from the scope
of CT instruments would eventually run counter to the trend observed for years in
CT instruments, CT-related Security Council resolutions and CT domestic laws,
which highlight States’ inclination to ensure the co-applicability of IHL and the
CT legal framework in situations of armed conflict.

Therefore, it can be contended that the debate on an IHL exclusion clause
focuses not so much on whether armed conflict situations should be excluded from
the scope of application of CT instruments, but rather on defining which acts
committed during armed conflict should be excluded and thus exclusively
regulated by IHL.

In order to dispel the ambiguities raised by current formulations of THL
exclusion clauses found in CT instruments (notably the Terrorist Bombings
Convention), clarity should be provided on who and what should be covered by the
clause. A more precise delineation of the nature of the acts covered by the exclusion,
and also of their authors, will help to prevent misinterpretation and attempts at
circumventing the operation of the clause, as have been observed in certain contexts.

Discussions on the wording of an IHL exclusion clause have predominantly
revolved around the notion of “armed forces”—notably, whether this notion is
limited to States’ armed forces or expands to non-State armed groups in order to

72 UKSC, Gul, above note 2, para. 52. For a similar view, see Court of Naples, T/, above note 55, p. 30.
73 For a detailed analysis of the complementary advantages proposed by CT legislations, see the article by
Ben Saul in this issue of the Review.
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reflect IHL. In order to avoid misunderstanding and to ensure that the exclusion
clause is interpreted in light of ITHL, it is suggested that the expression “armed
forces” be replaced by the phrase “parties to the armed conflict”. The inclusion of
this phrase in the ITHL exclusion clause would be in line with ITHL, as that is the
term of art used to designate the opposing sides in an armed conflict, whether
international or non-international. It is through its armed forces that a party
engages in hostilities; one of the IHL criteria for considering that a non-State
group may be considered a party to a NIAC is that it has reached a sufficient
organizational threshold, demonstrated by the existence of an armed force with
the capacity to engage in sustained and coordinated military operations and to
implement THL.

Another option that would avoid the controversies relating to the expression
“armed forces” is to simply exclude from the scope of a CT convention all action
carried out in armed conflict in accordance with IHL. This is the approach taken
by Canada and New Zealand to implement the IHL exclusion clauses contained in
the CT instruments to which they have adhered in their domestic law.”* This
option therefore focuses exclusively on the nature of the actions, instead of being
driven by the status of their authors, such that it covers the lawful acts of war
carried out by members of the armed forces of the parties to the armed conflict as
well as those of persons acting on their behalf (such as civilians directly
participating in the hostilities). This option thus preserves the ambit and purpose
of IHL by exempting actions in conformity with IHL from the scope of CT
offences, while allowing judges to rely on CT legislation for acts committed in
armed conflict that do not comply with the applicable rules of IHL.

On this basis, it is submitted that an appropriate IHL exclusion clause
should exclude from the scope of a CT instrument activities conducted in armed
conflict by the parties thereto and persons acting on their behalf, which are
regulated and not prohibited by IHL. It would therefore cover actions of all
belligerents, including State and non-State armed forces and civilians directly
participating in hostilities. The clause would apply only in relation to actions that
are governed by IHL (i.e., with express rules applicable to the action concerned,
such as rules regulating detention or the conduct of hostilities) and, cumulatively,
that are not prohibited by it.

The rationale of this proposal is to ensure that actions of belligerents that
comply with IHL—State and non-State parties to the armed conflict alike
(including those non-State organized armed groups that are designated as terrorist
groups) —will not be labelled and criminalized as terrorist acts or offences. This
approach would be in line with the development of the international jurisprudence
on acts of terrorism in armed conflict, notably the war crime of intending to
spread terror amongst the civilian population. In the Gali¢ case, the ICTY made
it clear that for the purposes of the elements of the crime, the notion of “acts of
violence” does not encompass acts against legitimate military objectives but only

74 See the quotes from the Canadian Criminal Code and the New Zealand Terrorism Suppression Act at
above note 49.
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includes unlawful attacks against civilians,”> confirming that lawful acts of war
should not be considered acts of terrorism.”®

This proposal also preserves the policy and legislative space of States
because certain offences, notably CT offences related to preparatory activities, are
not regulated by any IHL provisions. This would include, for instance, the
financing of terrorism, travelling in order to join groups designated as terrorist,
training, or recruiting. In addition, the proposal leaves to the discretion of State
authorities the option to prosecute under either CT laws or IHL acts carried out
in armed conflict that contravene both the CT legal framework and IHL.””

Furthermore, excluding from the scope of CT laws actions that are
regulated and not prohibited by IHL would help avoid a “lopsided legal situation
unfavourable to [non-State armed group] compliance with IHL”.”8 THL presumes
that military objectives can and will be attacked by both parties to a conflict and
seeks to protect those not participating in hostilities from such attacks. A clause
that fails to take this rationale of IHL into account would allow the incrimination
as “terrorist” acts of conduct that is not unlawful under IHL, which may in turn
discourage IHL compliance by non-State armed groups. Much of the motivation
for fighting in accordance with the law is likely to erode in such cases. In
addition, labelling acts that are lawful under IHL as “terrorist” makes the
implementation of Article 6(5) of AP II even more difficult.”® The objective of
that provision is to encourage respect for IHL by granting the broadest possible
amnesty to persons who have participated in hostilities and respected applicable
IHL rules. For obvious reasons, the prospect of amnesty would be significantly
diminished if even lawful acts of war were to be qualified as acts of terrorism
under the CT legal framework. This may ultimately become an obstacle to peace
negotiations and reconciliation efforts in the future.

While it must be recognized that certain non-State armed groups have
deliberately rejected IHL and the values underpinning it, it is important to look
beyond these specific cases. Even today, in many NIACs, an IHL dialogue with
non-State armed groups, including those designated as terrorist, is possible and
even valued by such actors. CT regulations should not undermine efforts to reach
out to non-State organized armed groups in order to promote and enhance
compliance with THL.

This concern is also why the ICRC does not find the term “terrorist” to be
helpful to describe behaviour in armed conflict that conforms to IHL, and considers

75 ICTY, The Prosecutor v. Galié, Case No. IT-98-29-T, Judgment (Trial Chamber), 5 December 2003, paras
133-135.

76 Marco Sassoli, “Taking Armed Groups Seriously: Ways to Improve their Compliance with International
Humanitarian Law”, Journal of International Humanitarian Legal Studies, Vol. 1, No. 1, 2010, p. 27: “in
armed conflicts, only acts contrary to IHL should be classified as terrorist acts in international anti-
terrorism law”.

77 “Session 1— Setting the Scene”, in S. Kolanowski (ed.), above note 4, pp. 42—45; “Panel Discussion: State
Responses to Foreign Fighters”, in S. Kolanowski (ed.), above note 4, pp. 107-133.

78 2011 Challenges Report, above note 20, p. 50.

79 Granting amnesty for behaviour that complies with THL has also been identified as a rule of customary
IHL. See ICRC Customary Law Study, above note 32, Rule 159.
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that conduct regulated and not prohibited by IHL should not be labelled “terrorist”
in international conventions or in domestic laws, so as to reflect the reality of armed
conflicts and the underlying rationale of IHL (that military objectives can and will be
attacked).80 Acts directed at military objectives constitute the very essence of armed
conflict and should never be legally defined as terrorist under a co-applicable regime
of international law. To do so implies that such acts are prohibited and must be
subject to criminalization under that other international legal framework, which
weakens efforts to achieve coherence between IHL and the CT legal framework.

The impact of CT measures and sanctions regimes on humanitarian
action: The need to reconcile CT and sanctions legal frameworks
with IHL

Efforts to curb all possible direct and indirect support to designated individuals and
entities via CT measures and sanctions have led to increased control and restraint on
all activities, including humanitarian activities, seen as potentially benefiting such
actors. There has been increasing evidence in recent years that CT measures and
sanctions regimes have had an adverse impact on principled humanitarian action;
indeed, some are of particular concern for humanitarian activities in armed conflict.

CT measures adopted by States are frequently based on the UN Security
Council resolutions that have been adopted since 2001, as well as on CT
instruments. While the exact content and scope of the CT offences may vary
from one State to another, many States have made it a criminal offence to
provide “support”, “services” or “assistance” to entities or persons involved in
terrorist acts.3! Often, the relevant provisions are broadly worded and can be
interpreted to include within their ambit any humanitarian activity directly or
indirectly benefitting “individuals or entities associated with terrorism”. In
practice, this broad scope results in the potential criminalization of the core
activities of impartial humanitarian organizations and their personnel.3?

Sanctions regimes are also an increasing source of concern for impartial
humanitarian organizations.®> Financial sanctions, restrictions on the import of
certain commodities or material, and travel bans have all impacted on humanitarian
action. All three types of measures pose challenges, but financial sanctions have
proven to be the most problematic for humanitarian action. Financial sanctions
prohibit making funds, financial assets or economic resources available, directly or
indirectly, to designated individuals and entities. The purpose of the prohibition is
to deny listed individuals and entities—for as long as they remain subject to
sanctions — the means to support or conduct any action considered to be a threat to

80 2015 Challenges Report, above note 23, p. 18.

81 For a recent detailed analysis of CT measures taken at the international, regional and domestic levels, see
E.-C. Gillard, above note 57, pp. 11-27.

82 2015 Challenges Report, above note 23, p. 20.

83 See Rebecca Brubaker and Sophie Huvé, UN Sanctions and Humanitarian Action, United Nations
University, Centre for Policy Research, January 2021, available at http:/collections.unu.edu/eserv/
UNU:7895/UNSHA_ScopingPaper_FINAL_WEB.pdf.
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international peace and security, or to be terrorist in nature. The notion of “economic
resources” is understood to include assets of every kind, whether tangible or intangible,
movable or immovable, actual or potential, which may potentially be used to obtain
funds, goods or services.®* This prohibition may encompass the activities and modi
operandi of impartial humanitarian organizations. The payment of utilities taxes, the
hand-over of humanitarian items (such as medicines), the rehabilitation of medical
or other essential civilian public infrastructure (such as water treatment or power
plants), and certain humanitarian activities such as large-scale food assistance
operations can fall within the scope of the prohibition.®> When financial sanctions
target governments, ministries, or non-State armed groups exercising governmental
functions (such as in Eastern Ukraine or Gaza) or controlling parts of a country
(such as in Syria, Somalia or Yemen), they increase the likelihood that a number of
humanitarian activities may be deemed to constitute a proscribed provision of assets
or support to listed entities.

Sanctions regimes also often include restrictions on the import of goods,
which can delay or even block the import of goods needed to implement
humanitarian activities. Sanctions measures sometimes encompass dual-use
objects which can be used for military purposes but are also indispensable for the
implementation of humanitarian operations.3°

Travel bans can also raise impediments to humanitarian action. They
require States to prevent entry into and transit through their territory by
designated individuals. This can be an issue as such restrictions may prevent
impartial humanitarian organizations from organizing meetings with designated
persons in third countries with a view to negotiating access, obtaining security
assurances or even implementing the ICRC’s neutral intermediary role.

Humanitarian organizations also potentially face the risk of being listed
themselves for having carried out their humanitarian mandates. For instance, the
UN sanctions regime established under Security Council Resolution 1267 takes a
broad approach to the criteria for individuals or entities to be designated. The

84 Al-Qaida Sanctions Committee, “Assets Freeze: Explanation of Terms”, 24 February 2015, available at:
www.un.org/securitycouncil/sites/www.un.org.securitycouncil/files/eot_assets_freeze_-_english.pdf. ~ In
addition, certain sanctions regimes interpret this prohibition in light of the notion of “fungibility”,
according to which “support provided to a terrorist group for activities that are not unlawful ‘frees up’
resources that would have been used for such lawful purposes, and allows them to be put to violent
ends”. See E.-C. Gillard, above note 57, p. 25.

85 See, for instance, European Commission, Commission Guidance Note on the Provision of Humanitarian
Aid to Fight the COVID-19 Pandemic in Certain Environments Subject to EU Restrictive Measures, C(2021)
5944 final, 13 August 2021, response to question 3: “Providing batches of medicine, medical equipment,
[and/or] disinfectants to a designated person allows that person to, for instance, sell the goods and obtain
funds in exchange. Hence it amounts to making economic resources available to, or for the benefit of, a
designated person or entity. This could be the case where medical devices are provided to designated
persons or entities active in the charity field or in an area which is de facto controlled by a designated
person or entity.” See also the response to question 11, indicating that financing or taking part in the
construction of makeshift hospitals, sanitation operations or temporary infrastructures to fight the
pandemic would amount to an unlawful provision of economic resources if the designated person or
entity draws economic benefit from the humanitarian activity.

86 This would be the case, for instance, for material used in water and habitat projects such as pipes,
chemicals and construction materials. Arms embargoes could also render more difficult the
implementation of weapons decontamination activities.

132


https://www.un.org/securitycouncil/sites/www.un.org.securitycouncil/files/eot_assets_freeze_-_english.pdf

International humanitarian law, principled humanitarian action, counterterrorism and I RRC
sanctions: Some perspectives on selected issues —

criteria for designation include activities that “otherwise [support] acts or activities
of Al-Qaida, ISIL, or any cell, affiliate, splinter group or derivative thereof”,8” which
could be interpreted to include assistance or protection activities carried out by
impartial humanitarian organizations.

Furthermore, sanctions regimes pose an increased risk of liability for
impartial humanitarian organizations and their personnel, as the mental element
required for a violation of sanctions is low. There is no requirement to intend to
support the illegal activities of the listed entity.®® Consequently, humanitarian
actors may face civil and criminal prosecution, as some States have established
sanctions violations as a criminal offence under their domestic laws.5°

In addition, the applicability of CT measures and sanctions regimes to the
activities of impartial humanitarian organizations carried out in armed conflict has
also triggered reverberating effects that impact humanitarian action.

Increasingly, donors are including increasingly strict and more onerous
CT/sanctions clauses in funding agreements with humanitarian organizations.
These clauses aim at ensuring that persons or entities designated as terrorist or
listed under sanctions regimes do not receive funds or items directly or indirectly
through humanitarian operations. In such clauses, compliance with CT measures
and sanctions by the grantees and related due diligence requirements are
preconditions for the disbursal of funds to impartial humanitarian organizations.
These requirements, besides being cumbersome and time-consuming (thereby
limiting flexibility and responsiveness), make it challenging for organizations to
act in accordance with IHL and in a principled manner. Likewise, for fear of
violating CT and sanctions legal frameworks, private actors such as banks,
suppliers, transporters and insurers have developed over-compliance or “de-
risking” policies. Consequently, several commercial actors have reduced or even
stopped their lines of business with impartial humanitarian organizations, which
are often considered to be “low-profit” and “high-risk” clients, further restricting
the latter’s ability to operate in countries subject to restrictive measures.

The cumulative effects of CT measures and sanctions regimes have thus
adversely impacted the scope, amount and quality of humanitarian activities
delivered to victims of armed conflict.®® Many affected activities relate to the core
mandate of the ICRC: visits and material assistance to detainees, first-aid

87 UNSC Res. 2368, 20 July 2017, paras 2(c), 4.

88 E.-C. Gillard, above note 57, p. 28.

89 See, for instance, Council of the EU, Sanction Guidelines — Update, 5664/18, 4 May 2018, para. 89.

90 See Alice Debarre, Safeguarding Humanitarian Action in Sanctions Regimes, International Peace Institute,
June 2019, available at: www.ipinst.org/wp-content/uploads/2019/06/1906_Sanctions-and-Humanitarian-
Action.pdf; Norwegian Refugee Council, Principles under Pressure: The Impact of Counter-Terrorism
Measures and Preventing/Countering Violent Extremism on Principled Humanitarian Action, 2018,
available at: www.nrc.no/resources/reports/principles-under-pressure/; Jessica S. Burniske and Naz
K. Modirzadeh, Pilot Empirical Survey Study on the Impact of Counterterrorism Measures on
Humanitarian Action, 2017, available at: https:/blogs.harvard.edu/pilac/files/2017/03/Pilot-Empirical-
Survey-Study-2017.pdf; Kate Mackintosh and Patrick Duplat, Study of the Impact of Donor Counter-
Terrorism Measures on Principled Humanitarian Action, UN Office for the Coordination of
Humanitarian Affairs (OCHA) and Norwegian Refugee Council, 2013, available at: www.unocha.org/
sites/unocha/files/CounterTerrorism_Study_Full_Report.pdf.
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training, war surgery seminars, IHL dissemination to weapons bearers, delivery of
aid to meet the basic needs of the civilian population in “hard-to-reach” areas,
rehabilitation of critical civilian infrastructure, and medical assistance to wounded
and sick fighters, for instance.

As a result, the ICRC has underlined that, as a matter of law and policy, CT
measures and sanctions regimes that States and international organizations adopt
must not run counter to the principles they have supported and endorsed
through IHL treaties, and must not challenge the ability of impartial
humanitarian organizations to conduct their activities in a principled way.>!

The IHL rules governing humanitarian action are at stake

In legal terms, CT measures and sanctions regimes impeding principled
humanitarian action may be said to be incompatible with the letter and spirit of
IHL. Particular scrutiny is warranted with regard to the relationship between CT
and sanctions legal frameworks and three areas of IHL: the rules governing
humanitarian operations; the rules protecting the wounded and sick, as well as
those providing medical assistance; and the rules protecting humanitarian
personnel.

IHL rules governing humanitarian activities

Under IHL, the parties to an armed conflict bear the primary obligation to meet the
basic needs of the people under their control affected by the armed conflict. In
parallel, notably when those basic needs remain unmet, IHL lays down the legal
basis for humanitarian activities to be offered and provided by impartial
humanitarian organizations. Common Articles 3 and 9/9/9/10 spell out the so-
called “right of initiative”. This right of initiative is the legal entitlement given to
impartial humanitarian organizations to offer their humanitarian activities to
parties to international and non-international armed conflicts, regardless of how
a conflict may be characterized under CT regulations or sanctions regimes.
Usually, neither CT measures nor sanctions regimes prohibit mere engagement
and interaction with designated persons and entities involved in armed conflict.
However, the broad prohibition of support to them, as well as the possibility of
qualifying certain humanitarian action as an unlawful provision of economic
resources under sanctions regimes, inherently restricts the scope of the
humanitarian activities that impartial humanitarian organizations can offer to
parties to the armed conflict. As such, CT measures and sanctions may encroach
on the right of initiative of impartial humanitarian organizations, while there is
nothing in IHL that restrains that right.

This right to offer services does not translate into an unrestricted right of
access given to humanitarian actors. In order to carry out their humanitarian

91 2011 Challenges Report, above note 20, pp. 51-53.
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activities in situations of armed conflict, impartial humanitarian organizations must
seek and obtain the consent of the parties concerned. In international armed
conflicts, the relevant IHL provisions specify that consent only needs to be
obtained from the States that are a party to the conflict and are “concerned” by
virtue of the fact that the proposed humanitarian activities are to be undertaken
in their territory or in the areas under their effective control. For NIACs,
common Article 3 is silent on who needs to consent to humanitarian operations,
but it is the ICRC’s view that as a matter of law, consent should be sought from
the State (through its effective government) in whose territory the NIAC is taking
place, including for humanitarian activities to be undertaken in areas over which
the State has lost control.®> Under IHL, consent must not be unlawfully withheld,
for instance when the concerned party is unwilling or unable to meet the basic
needs of the population or intends to cause or perpetuate starvation in areas
where designated persons or entities are in control or active.®> Overall, under
IHL, consent cannot be withheld by concerned States for the sole reason that
humanitarian activities are to be delivered in areas where designated persons or
entities are active or in control, nor can it be denied on the basis that the
humanitarian activities are to be undertaken in favour of designated persons or
members of designated entities if their situation makes them eligible for
humanitarian assistance.

Once humanitarian activities are accepted, the State and non-State parties
to an armed conflict are under an obligation to cooperate and to take positive action
to facilitate humanitarian operations, subject to their right of control.”* This
includes simplifying administrative formalities as much as possible to facilitate
visas or other immigration issues, financial/taxation requirements, import/export
regulations, field-trip approvals, and possibly granting the privileges and
immunities necessary for the organization’s work. In short, the parties must
enable “all facilities” needed for an organization to carry out its agreed
humanitarian functions appropriately.”> The obligation to “allow and facilitate” is

92 Inany case, for operational reasons, the ICRC would also seek the consent of the non-State party or parties
to the NIAC before carrying out its humanitarian activities in areas under their control or where they are
active.

93 For more details, see Dapo Akande and Emanuela-Chiara Gillard, Oxford Guidance on the Law Relating to
Humanitarian Relief Operations in Situations of Armed Conflict, OCHA, 2016. See also Tristan Ferraro,
“Relief Schemes and the Delivery of Humanitarian Activities in Situations of Armed Conflict: the
ICRC’s Perspective”, in Fausto Pocar (ed.), Proceedings of the 40th Sanremo Round Table: The
Additional Protocols 40 Years Later: New Conflicts, New Actors, New Perspectives, International
Institute of Humanitarian Law, FrancoAngeli, 2018, available at: https:/iihl.org/full-list-congresses-
international-conferences-round-tables-since-institutes-foundation/the-additional-protocols-40-years-
later-new-conflicts-new-actors-.

94 See ICRC Customary Law Study, above note 32, Rule 55. The right of control foreseen under IHL should
not be considered as extending beyond the parties to the armed conflict and non-belligerent States on the
territory of which humanitarian operations must transit to reach countries in which armed conflict take
place. Stakeholders not belonging to these categories cannot claim that restrictions contained in CT and
sanctions frameworks fall within the right of control under IHL.

95 ICRC, “Q&A and Lexicon on Humanitarian Access”, June 2014, pp. 11-12, available at: www.icrc.org/en/
doc/assets/files/2014/icrc-q-and-a-lexison-on-humanitarian-access-06-2014.pdf.
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expressly mentioned in IHL rules regulating humanitarian activities in situations of
IAC (including occupation). Neither common Article 3(2) nor Article 18(2) of AP II
address this aspect of humanitarian activities, but the rules applicable in IAC on this
issue are considered customary and applicable in both international and non-
international armed conflicts.

Under THL governing IACs, the obligation to allow and facilitate relief
operations applies not only to the parties to an armed conflict but to all States.
This means that States not party to the conflict, such as those through territory of
which impartial humanitarian organizations may need to pass in order to reach
conflict zones, must authorize such transit, subject to their right of control, the
objective of which is limited to ensuring that the humanitarian operations
transiting through their territory are exclusively humanitarian in nature.

IHL governing NIACs does not expressly contain a similar obligation for
third States, but there is nevertheless an expectation that States not party to such
conflicts will not oppose transit through their territory and will not take measures
so as to impede the work of impartial humanitarian organizations seeking to
reach the victims of a NIAC. Should those States refuse to allow and facilitate
humanitarian activities, they would in effect prevent the humanitarian needs of
the victims of an armed conflict from being addressed and render the consent
given by the parties to the conflict void. The humanitarian spirit underpinning
IHL should encourage non-belligerent States to facilitate humanitarian action that
has already been accepted by the parties to a NIAC. It could also be argued that
this obligation incumbent upon third States could be inferred from the due
diligence component enshrined in the obligation to ensure respect for IHL under
common Article 1, as third States’ refusal may, for instance, make it impossible
for parties to the conflict to fulfil their primary obligation to meet the basic needs
of the population.’” The imposition by third States of CT and sanctions regimes
obstructing humanitarian action may therefore be incompatible with their
obligation to respect and ensure respect for certain IHL provisions governing
humanitarian activities carried out by impartial humanitarian organizations.®®
In addition, based on their obligation to perform treaty obligations in good faith
as reflected in Article 26 of the Vienna Convention on the Law of Treaties, third
States —as high contracting parties to the Geneva Conventions —are expected not

96 IHL is silent on the consent of third countries in whose territory humanitarian operations must transit.
However, this does not mean that impartial humanitarian organizations are exempted from seeking
and obtaining their consent. Consent of third States must be sought and obtained as a matter of public
international law —but as a matter of IHL, based on the obligation to allow and facilitate humanitarian
activities, those States are obliged to give their consent. In addition, it is worth noting that IHL foresees
specific rules requiring States to facilitate in every possible way the humanitarian activities carried out
by the ICRC as well as those undertaken by National Red Cross or Red Crescent Societies: AP I, Art.
81(1-3).

97 2016 Commentary on GC I, above note 69, common Art. 3, para. 840.

98 Dustin A. Lewis and Naz K. Modirzadeh, Taking into Account the Potential Effects of Counterterrorism
Measures on Humanitarian Action: Elements of an Analytical Framework for States Grounded in
Respect for International Law, legal briefing, Harvard Law School Program on International Law and
Armed Conflict (HLS PILAC), May 2021, p. 32.
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to take any action or measures that would frustrate the operation of IHL rules,
including those governing humanitarian access and action.*”

On this basis, it is submitted that CT measures and sanctions must be
implemented such that they do not constitute unlawful denial/withholding of
consent to humanitarian activities conducted by impartial humanitarian
organizations in accordance with IHL. Therefore, States, including non-belligerent
States, are expected not to design measures and sanctions regimes which conflict
with their obligation to allow and facilitate humanitarian action.

IHL rules protecting the wounded and sick as well as those providing
medical assistance

The right of wounded and sick civilians and fighters placed hors de combat to be
respected and protected, to be treated humanely without any adverse distinction
and to receive, to the fullest extent practicable and with the least possible delay,
the medical care required by their condition, as well as to be searched for,
collected and evacuated, is a foundational principle of IHL.1% This obligation of
means is first and foremost an obligation incumbent upon all parties to the
conflict. However, “taking all possible measures” also encompasses permitting
impartial humanitarian organizations such as the ICRC to assist with collecting
and caring for the wounded and sick, even if they are designated persons under
CT and/or sanctions frameworks. Protections afforded by IHL to the wounded
and sick would often be meaningless without access to humanitarian personnel
and supplies, so IHL also shields those engaged in medical care, be they medical
personnel, humanitarian personnel or other civilians.!°!

Unfortunately, in certain contexts, humanitarian activities in favour of the
wounded and sick have been denied because the latter have been labelled as terrorist
or are suspected to be affiliated with terrorists. This illustrates a tendency of some
CT policies to recast medical care as a form of illegitimate support. Furthermore,
although the 1267 sanctions committee has never, to the best of our knowledge,
listed an individual solely on the basis of the provision of medical or
humanitarian assistance, it has nonetheless referred to medical activities as part of
the basis for listing two individuals and two entities,!%? implying that medical
care and medical supplies are considered forms of impermissible support for

99 International Law Commission (ILC), Draft Articles on the Law of Treaties, with Commentaries, in
Yearbook of the International Law Commission, Vol. 2, 1966, p. 211: “Some members felt that there
would be advantage in also stating that a party must abstain from acts calculated to frustrate the object
and purpose of the treaty. The Commission, however, considered that this was clearly implicit in the
obligation to perform the treaty in good faith and preferred to state the pacta sunt servanda rule in as
simple a form as possible.”

100 Articles 12 and 15 of Geneva Convention I, Articles 12 and 18 of Geneva Convention II, Article 16 of
Geneva Convention IV, Articles 10 and 16 of AP I for IACs, and common Article 3 and Articles 7 and
8 of AP II for NIACs. See also ICRC Customary Law Study, above note 32, Rule 110.

101 See below.

102 Dustin A. Lewis, Naz K. Modirzadeh and Gabriella Blum, Medical Care in Armed Conflict: International
Humanitarian Law and State Responses to Terrorism, legal briefing, HLS PILAC, 2015, pp. v, 110-111.
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designated terrorist groups. Arguably, however, CT regulations and sanctions
regimes that treat the provision of humanitarian activities for the benefit of
wounded and sick designated persons as a form of prohibited support run against
the letter and spirit of THL.

IHL rules protecting humanitarian personnel

Complementary to the aforementioned IHL rules, a fundamental tenet of this body
of law is that humanitarian personnel and objects used to undertake humanitarian
activities must be respected and protected.'® This rule is a necessary corollary of the
rules providing for rapid and unimpeded access for humanitarian relief activities
and freedom of movement of humanitarian relief personnel. The safety and
security of humanitarian relief personnel is an indispensable condition for the
delivery of humanitarian relief to civilian populations in need. This should
include protection against practices such as harassment of humanitarian
personnel and intimidation of such personnel aimed at disrupting their work, and
more broadly should include freedom from undue interference, notably arrest, for
carrying out their duties.

While the Additional Protocols expressly prohibit prosecuting those who
provide medical assistance in international and non-international armed conflicts,
no such express norm has been introduced in relation to humanitarian personnel.
However, the absence of a similar express prohibition should in no way be
interpreted as a blank cheque for States to prosecute humanitarian personnel for
the delivery of humanitarian activities undertaken in accordance with IHL.
Indeed, it is submitted that a prohibition against prosecuting humanitarian
personnel for actions foreseen by IHL can be inferred from the obligation to
“respect and protect” such personnel. This obligation is a term of art appearing
in the Geneva Conventions and their Additional Protocols and is also considered
a customary rule.'% This requirement triggers obligations of a negative and
positive nature. The “respect” prong demands compliance with duties of
abstention, including obligations not to attack humanitarian personnel, harm
them in any way, or subject them to arbitrary detention. The “protect” prong is a
positive obligation to take steps to ensure that humanitarian personnel can carry
out their activities without any undue interference with their tasks. The
overarching objective of the obligation to respect and protect is to ensure that
humanitarian personnel can reach victims of armed conflict, whether designated
or not under CT regulations and sanctions. Unfortunately, in recent years,
humanitarian personnel have been arrested and prosecuted under CT laws for
carrying out their duties mandated by IHL. Similarly, sanctions regimes may also
consider some humanitarian activities as a form of prohibited support. These
approaches run counter to the IHL protections for humanitarian personnel and
undermine swift, effective humanitarian action.

103 ICRC Customary Law Study, above note 32, Rules 31 and 32 applicable in both IAC and NIAC.
104 Ibid., Rule 31.
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Recent trends and solutions to address the challenges raised by CT/
sanctions legal frameworks

The above reminds us that specific attention should be paid to the continued friction
existing between CT and sanctions legal frameworks, on the one hand, and IHL, on
the other. The current features of CT regulations and sanctions regimes do not take
sufficient account of IHL rules. They do not permit impartial humanitarian
organizations to carry out their mandates in a manner compliant with IHL, and
so compromise the rights and dignity of victims of armed conflicts. It remains
essential for States and international organizations to take specific action to
ensure that their CT and sanctions frameworks are compliant with THL.

In this regard, the current trend indicating an increasing—albeit still
insufficient — effort at the international, regional and domestic levels by those
designing and implementing CT and sanctions frameworks to better include IHL
in their matrices, and to better protect principled humanitarian action, is welcomed.

CT frameworks and principled humanitarian action: Quivering hopes

In the CT realm, recent years have seen the emergence of a positive tendency
towards progressively including THL elements into the CT legal equation at the
international level. This has been accompanied by a noticeable improvement at
the domestic level, as States have begun to incorporate safeguards in their
domestic legislation aimed at preserving principled humanitarian action.

Since 2005, UN Security Council resolutions in the CT domain have almost
systematically included paragraphs on the necessity for States to comply with
international law, including ITHL, when taking or implementing CT measures.!%
More recently, the adoption of Security Council Resolution 2462 in March
201919 marked a major step forward. For the first time, the Council imposed on
UN member States — using, in a Chapter VII resolution, mandatory “decides” and
“demands” language — a requirement that,

105 See, for example, UNSC Res. 1456, 20 January 2003, Annex, para. 6; UNSC Res. 1624, 14 September 2005,
op. para. 4; UNSC Res. 2178, 24 September 2014, op. para. 5; UNSC Res. 2309, 22 September 2016, op.
para. 2; UNSC Res. 2322, 12 December 2016, op. para. 2; UNSC Res. 2354, 24 May 2017, op. para. 2
(e); UNSC Res. 2396, 21 December 2017, op. paras 4, 18, 19, 34, 40; UNSC Res. 2482, 19 July 2019, op.
para. 16. See also UNGA Res. 75/291, 30 June 2021, preambular paras 12, 26, op. paras 8, 9, 60, 89,
102, 109. In addition, the Counter-Terrorism Committee Executive Directorate (CTED), the subsidiary
organ of the Security Council in charge of CT issues, explores ways to ensure that Security Council
resolutions on counterterrorism are implemented in accordance with IHL. In this regard, CTED is
implementing a dedicated project aimed at improving understanding of the interaction between CT
measures and IHL. In the context of this project, CTED is preparing, in cooperation with OCHA and
in consultation with other relevant stakeholders, including the ICRC, a thematic study on the
interrelationship between CT frameworks and IHL. CTED has further stepped up its efforts to
systematically mainstream IHL, as applicable, into its assessment tools and thematic analysis. CTED’s
role in the IHL realm has been strongly challenged, however: see Dustin A. Lewis, Naz K. Modirzadeh
and Jessica S. Burniske, CTED and IHL: Preliminary Considerations for States, legal briefing, HLS
PILAC, March 2020; F. Ni Aoldin, above note 45, paras 27-29.

106 UNSC Res. 2462, 28 March 2019.
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in a manner consistent with their obligations under international law, including
international humanitarian law, ... [they] ensure that their domestic laws and
regulations establish serious criminal offenses sufficient to provide the ability to
prosecute and to penalize in a manner duly reflecting the seriousness of the
offense the willful provision or collection of funds, financial assets or economic
resources or financial or other related services, directly or indirectly.!%”

The Council also required that “all measures taken to counter terrorism, including
measures taken to counter the financing of terrorism as provided for in this
resolution, comply with [States’] obligations under international law, including
international humanitarian law”.19®  These operative paragraphs were
complemented by another one (more of a hortatory nature) that

[u]rges States, when designing and applying measures to counter the financing
of terrorism, to take into account the potential effect of those measures on
exclusively humanitarian activities, including medical activities, that are
carried out by impartial humanitarian actors in a manner consistent with
international humanitarian law.!%?

The broad material scope of application of the first two paragraphs is remarkable as
it relates to all CT measures, indicating that States have no other choice than to
adjust their CT measures to IHL requirements. In addition, the third paragraph
delves further into the interrelationship between CT and IHL by addressing the
impact of CT measures on humanitarian action and by urging States to take into
account the potential effect of measures aimed at countering terrorism, including
its financing, on principled humanitarian action foreseen by IHL.

Another important aspect of this resolution lies in the clarification it gives
on whether the conditions to bring the “primacy clause” contained in Article 103 of
UN Charter into operation would be met in order to regulate the interaction
between IHL and CT frameworks in case of contradiction between these two
bodies of law.!!° Indeed, operative paragraphs 5 and 6 of Resolution 2462 can be
interpreted as a decision under Article 25 of the UN Charter, by which the
Security Council requires strict compliance by States with their IHL obligations
when designing, implementing and interpreting CT measures.!!! As aptly put by
Emanuela-Chiara Gillard, operative paragraphs 5 and 6 “[put] to rest any doubts
that may have existed as to whether the Council had intended to override
IHL”.!'2 The requirement to act in conformity with IHL laid down in those
paragraphs implies that it is CT regulations that must give way to IHL in the
event of friction between the two legal frameworks. Therefore, the combined
effects of operative paragraphs 5, 6 and 24 would permit interpreting the extensive

107 Ibid., op. para. 5.

108 Ibid., op. para. 6.

109 Ibid., op. para. 24.

110 See also the above section on “Understanding How the CT Legal Framework Addresses Armed Conflicts”.

111 For a detailed analysis of the Security Council Resolution 2462, see D. A. Lewis and N. K. Modirzadeh,
above note 98, pp. 18-39.

112 E.-C. Gillard, above note 57, p. 18.
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CT obligations laid down in Resolution 2462 as excluding from their scope
exclusively humanitarian activities carried out by impartial humanitarian
organizations, regulated and authorized by IHL.

Even if it is difficult to determine the immediate influence that Resolution
2462 has had on domestic CT legislation, one can observe that the years 2019-20
have been quite prolific in terms of humanitarian exemptions included therein.!!3
The personal and material scope of these exemptions vary from one law to
another,''* but overall, they illustrate that engaging State authorities on the
importance of upholding their IHL obligations while implementing CT measures
can be successful and can result in an effective protection of impartial
humanitarian organizations and their personnel.

Sanctions and principled humanitarian action: Building hopes

In the sanctions domain, designers at both the international and regional levels have
been less inclined to introduce humanitarian carve-outs into sanctions matrices.
Indeed, since 2000, only two UN sanctions regimes out of the fourteen currently
in force have foreseen explicit, legally binding humanitarian exemptions:!'!> the
Taliban sanctions regime and the Somalia sanctions regime.

113 Some States, like Australia, already included before 2019 a humanitarian exemption for certain security-
related crimes (for instance the crimes of treason, military-style training and associating with terrorist
organizations: Criminal Code Act, 1995, Sections 80.1.AA.4, 83.3.4.A and 102.8.4.c respectively),
excluding from the scope of the offences “the provision of aid or assistance of a humanitarian nature”.
In 2019, Australia included a similar exemption for a new offence, the crime of entering or remaining
in declared areas (ibid., Section 119.2.3); the humanitarian exemption is extended to “performing an
official duty for the ICRC” (ibid., Section 119.2(3)(e)(ii)). Equivalent legislation was adopted in the UK
in 2019 and equally includes a humanitarian exemption for activities whose purposes are “providing
aid of a humanitarian nature” (Counter-Terrorism and Border Security Act, 2019, Section 58.B.1.5). In
March 2020, Ethiopia passed its new Prevention and Suppression of Terrorism Crimes Proclamation
No. 1176/2020, whose Article 9.5 excludes from the offence of “rendering support” directly or
indirectly for the commission of a terrorist act or to a terrorist organization “humanitarian aid given
by organizations engaged in humanitarian activities or a support made by a person who has [a] legal
duty to support other[s]”. In April 2020 Chad adopted a new CT law, Law No. 003/PR/2020, excluding
entirely from its scope “activities of an exclusively humanitarian and impartial nature carried out by
neutral and impartial humanitarian organizations”. In July 2020, the Philippines adopted a new Anti-
Terrorism Act No. 11479 preventing, prohibiting and penalizing terrorism. This law includes in its
Section 13 a humanitarian exemption excluding from the offence of material support to terrorists
“humanitarian activities undertaken by the ICRC, the Philippines Red Cross and other state-recognized
impartial humanitarian partners of organizations in conformity with IHL”. In September 2020,
Switzerland amended its Penal Code by including a new crime of providing support to the activities of
a criminal and terrorist organization. Article 260ter(2), however, foresees a humanitarian exemption
according to which the crime of support “does not apply to humanitarian services provided by an
impartial humanitarian organization such as the ICRC, in accordance with common Article 3 to the
Geneva Conventions of 12 August 1949”. A detailed analysis of the exemptions inserted into these CT
legislations is beyond the scope of this article; for a more comprehensive study, see E.-C. Gillard, above
note 57, pp. 21-24.

114 For more details on the constitutive elements of a humanitarian exemption in light of IHL, see below.

115 Understanding humanitarian carve-outs in sanctions first necessitates some understanding of
terminology. What the ICRC and other humanitarian organizations request is for States to ensure that
humanitarian activities carried out by impartial humanitarian action are excluded from the scope of
CT and sanctions legal frameworks. The ICRC uses the expression “humanitarian exemption” in that
respect, as do others such as the EU. On its end, the UN Security Council uses the term “exception” to
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